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Preamble* 2
WHEREAS the [Government] [Parliament] of ... considers it desirable to regulate procurement
of goods, construction and services so as to promote the objectives of:

(a) maximizing economy and efficiency in procurement; 4

(b) fostering and encouraging participation in procurement proceedings by suppliers and con-
tractors, especially where appropriate, participation by suppliers and contractors regardless of
nationality, and thereby promoting international trade;

(c) promoting competition among suppliers and contractors for the supply of the goods; con-
struction or services to be procured;

(d) providing for the fair and equitable treatment of all suppliers and contractors; 7

(e) promoting the integrity of, and fairness and public confidence in, the procurement precess;
and

(f) achieving transparency in the procedures relating to procurement, 9
Be it therefore enacted as follows. 10
CHAPTER | - GENERAL PROVISIONS 1
Article 1 - Scope of application 12

(1) This Law applies to all procurement by procuring entities, except as otherwise provided by
paragraph (2) of this article.

(2) Subject to the provisions of paragraph (3) of this article, this Law does not apply to: 14
(a) procurement involving national defence or national security; 15

(b) ... (the enacting State may specify in this Law additional types of procurement to be ex-
cluded); or

(c) procurement of a type excluded by the procurement regulations. 17

(3) This Law applies to the types of procurement referred to in paragraph (2) of this article where
and to the extent that the procuring entity expressly so declares to suppliers or contractors when
first soliciting their participation in the procurement proceedings.

1 The UNCITRAL Model Law on Procurement of Goods, Construction and Services was adopted by the United
Nations Commission on International Trade Law (UNCITRAL) at its twenty-seventh session, without thereby
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Article 2 - Definitions 19

For the purposes of this Law: 2

(a) “procurement” means the acquisition by any means of goods, construction or services;

(b) “procuring entity” means: 22

i. Option | for subparagraph (i) 23
any governmental department, agency, organ or other unit, or any subdivision thgreof,
in this State that engages in procurement, except ...; (and)
Option Il for subparagraph (i) N
any department, agency, organ or other unit, or any subdivision thereof, of the (“*Gov-

ernment” or other term used to refer to the national Government of the enacting State)
that engages in procurement, except ...; (and)

ii. (the enacting State may insert in this subparagraph and, if necessary, in subsequent stibpara-
graphs, other entities or enterprises, or categories thereof, to be included in the definition of
“procuring entity”);

25

(c) “goods” means objects of every kind and description including raw materials, products and
equipment and objects in solid, liquid or gaseous form, and electricity, as well as services
incidental to the supply of the goods if the value of those incidental services does not exceed
that of the goods themselves; (the enacting State may include additional categories of goods)

(d) “construction” means all work associated with the construction, reconstruction, demolition,
repair or renovation of a building, structure or works, such as site preparation, excavation, erec-
tion, building, installation of equipment or materials, decoration and finishing, as well services
incidental to construction such as drilling, mapping, satellite photography, seismic investiga-
tions and similar services provided pursuant to the procurement contract, if the value of those
services does not exceed that of the construction itself;

(e) “services” means any object of procurement other than goods or construction; (the enacting
State may specify certain objects of procurement which are to be treated as services)

(f) “supplier or contractor” means, according to the context, any potential party or the pasty to
a procurement contract with the procuring entity;

(9) “procurement contract” means a contract between the procuring entity and a suppiier or
contractor resulting from procurement proceedings;

(h) “tender security” means a security provided to the procuring entity to secure the fulfilleaent
of any obligation referred to in article 32 (1) (f) and includes such arrangements as bank guaran-
tees, surety bonds, stand-by letters of credit, cheques on which a bank is primarily liable, cash
deposits, promissory notes and bills of exchange;

(i) “currency” includes monetary unit of account. 3

superseding the UNCITRAL Model Law on Procurement of Goods and Construction, adopted by the Commission
at its twenty-sixth session. The present consolidated text consists of the provisions found in the Model Law on
Procurement of Goods and Construction and provisions on procurement of services. The Commission has also
issued a Guide to Enactment of the UNCITRAL Model Law on Procurement of Goods, Construction and Services
(A/CN.9/403).


http://www.jus.uio.no/sisu/
http://lexmercatoria.org

UNCITRAL Model Law on Procurement of Goods, Construction and Services, 1994

Article 3 - International obligations of this State relating to procurement [and intergovern- s
mental agreements within (this State)]

To the extent that this Law conflicts with an obligation of this State under or arising out of-any
(a) treaty or other form of agreement to which it is a party with one or more other States, =

(b) agreement entered into by this State with an intergovernmental international financingdnsti-
tution, or

(c) agreement between the federal Government of [name of federal State] and any subdivision
or subdivisions of [name of federal State], or between any two or more such subdivisions, the

requirements of the treaty or agreement shall prevail; but in all other respects, the procurement
shall be governed by this Law.

Article 4 - Procurement regulations 40

The ... (the enacting State specifies the organ or authority authorized to promulgate the procure-
ment regulations) is authorized to promulgate procurement regulations to fulfil the objectives
and to carry out the provisions of this Law.

Article 5 - Public accessibility of legal texts a2

The text of this Law, procurement regulations and all administrative rulings and directives of
general application in connection with procurement covered by this Law, and all amendments
thereof, shall be promptly made accessible to the public and systematically maintained.

Article 6 - Qualifications of suppliers and contractors a4

(1) 15
(a) This article applies to the ascertainment by the procuring entity of the qualifications of
suppliers or contractors at any stage of the procurement proceedings.

(b) In order to participate in procurement proceedings, suppliers or contractors must gualify
by meeting such of the following criteria as the procuring entity considers appropriate in the
particular procurement proceedings:

i. that they possess the necessary professional and technical qualifications, professiomnal and
technical competence, financial resources, equipment and other physical facilities, managerial
capability, reliability, experience, and reputation, and the personnel, to perform the procurement

contract;

ii. that they have legal capacity to enter into the procurement contract; 49

iii. that they are not insolvent, in receivership, bankrupt or being wound up, their affairs. are
not being administered by a court or a judicial officer, their business activities have not been
suspended, and they are not the subject of legal proceedings for any of the foregoing;

iv. that they have fulfilled their obligations to pay taxes and social security contributions inithis
State;
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v. that they have not, and their directors or officers have not, been convicted of any crigninal
offence related to their professional conduct or the making of false statements or misrepresen-
tations as to their qualifications to enter into a procurement contract within a period of ... years
(the enacting State specifies the period of time) preceding the commencement of the procure-
ment proceedings, or have not been otherwise disqualified pursuant to administrative suspension
or disbarment proceedings.

(2) Subject to the right of suppliers or contractors to protect their intellectual property or tsade
secrets, the procuring entity may require suppliers or contractors participating in procurement
proceedings to provide such appropriate documentary evidence or other information as it may
deem useful to satisfy itself that the suppliers or contractors are qualified in accordance with the
criteria referred to in paragraph (1) (b).

(3) Any requirement established pursuant to this article shall be set forth in the prequalifieation
documents, if any, and in the solicitation documents or other documents for solicitation of pro-
posals, offers or quotations, and shall apply equally to all suppliers or contractors. A procuring
entity shall impose no criterion, requirement or procedure with respect to the qualifications of
suppliers or contractors other than those provided for in this article.

(4) The procuring entity shall evaluate the qualifications of suppliers or contractors in agcor-
dance with the qualification criteria and procedures set forth in the prequalification documents,
if any, and in the solicitation documents or other documents for solicitation of proposals, offers
or quotations.

(5) Subject to articles 8 (1), 34 (4) (d) and 39 (2), the procuring entity shall establish nes cri-
terion, requirement or procedure with respect to the qualifications of suppliers or contractors
that discriminates against or among suppliers or contractors or against categories thereof on the
basis of nationality, or that is not objectively justifiable.

(6) 57

(a) The procuring entity shall disqualify a supplier or contractor if it finds at any time thatsthe
information submitted concerning the qualifications of the supplier or contractor was false.

(b) A procuring entity may disqualify a supplier or contractor if it finds at any time thatshe
information submitted concerning the qualifications of the supplier or contractor was materially
inaccurate or materially incomplete.

(c) Other than in a case to which subparagraph (a) of this paragraph applies, a procuringeentity
may not disqualify a supplier or contractor on the ground that information submitted concerning
the qualifications of the supplier or contractor was inaccurate or incomplete in a non-material
respect. The supplier or contractor may be disqualified if it fails to remedy such deficiencies
promptly upon request by the procuring entity.

Article 7 - Prequalification proceedings 61

(1) The procuring entity may engage in prequalification proceedings with a view towards igen-
tifying, prior to the submission of tenders, proposals or offers in procurement proceedings
conducted pursuant to chapter Ill, IV or V, suppliers and contractors that are qualified. The
provisions of article 6 shall apply to prequalification proceedings.
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(2) If the procuring entity engages in prequalification proceedings, it shall provide a set of
prequalification documents to each supplier or contractor that requests them in accordance with
the invitation to prequalify and that pays the price, if any, charged for those documents. The
price that the procuring entity may charge for the prequalification documents shall reflect only
the cost of printing them and providing them to suppliers or contractors.

(3) The prequalification documents shall include, at a minimum: 64
(a) the following information: 65
I. instructions for preparing and submitting prequalification applications; 66

ii. a summary of the principal required terms and conditions of the procurement contractsto be
entered into as a result of the procurement proceedings;

iii. any documentary evidence or other information that must be submitted by suppliess or
contractors to demonstrate their qualifications;

iv. the manner and place for the submission of applications to prequalify and the deadlire for
the submission, expressed as a specific date and time and allowing sufficient time for suppliers
or contractors to prepare and submit their applications, taking into account the reasonable needs
of the procuring entity;

v. any other requirements that may be established by the procuring entity in conformity with this
Law and the procurement regulations relating to the preparation and submission of applications
to prequalify and to the prequalification proceedings; and

(b) 7

i. in proceedings under chapter lll, the information required to be specified in the invitatian to
tender by article 25 (1) (a) to (e), (h) and, if already known, (j);

ii. in proceedings under chapter 1V, the information referred to in article 38 (a), (c), if already
known, (g), (p), and (s).

(4) The procuring entity shall respond to any request by a supplier or contractor for clarification
of the prequalification documents that is received by the procuring entity within a reasonable
time prior to the deadline for the submission of applications to prequalify. The response by the
procuring entity shall be given within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its application to prequalify. The response to any request that
might reasonably be expected to be of interest to other suppliers or contractors shall, without
identifying the source of the request, be communicated to all suppliers or contractors to which
the procuring entity provided the prequalification documents.

(5) The procuring entity shall make a decision with respect to the qualifications of each supplier
or contractor submitting an application to prequalify. In reaching that decision, the procuring
entity shall apply only the criteria set forth in the prequalification documents.

(6) The procuring entity shall promptly notify each supplier or contractor submitting arsap-
plication to prequalify whether or not it has been prequalified and shall make available to any
member of the general public, upon request, the names of all suppliers or contractors that have
been prequalified. Only suppliers or contractors that have been prequalified are entitled to par-
ticipate further in the procurement proceedings.
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(7) The procuring entity shall upon request communicate to suppliers or contractors that-have
not been prequalified the grounds therefor, but the procuring entity is not required to specify the
evidence or give the reasons for its finding that those grounds were present.

(8) The procuring entity may require a supplier or contractor that has been prequalified to

demonstrate again its qualifications in accordance with the same criteria used to prequalify
such supplier or contractor. The procuring entity shall disqualify any supplier or contractor that

fails to demonstrate again its qualifications if requested to do so. The procuring entity shall

promptly notify each supplier or contractor requested to demonstrate again its qualifications
as to whether or not the supplier or contractor has done so to the satisfaction of the procuring
entity.

Article 8 - Participation by suppliers or contractors 79

(1) Suppliers or contractors are permitted to participate in procurement proceedings without
regard to nationality, except in cases in which the procuring entity decides, on grounds specified
in the procurement regulations or according to other provisions of law, to limit participation in
procurement proceedings on the basis of nationality.

(2) A procuring entity that limits participation on the basis of nationality pursuant to paragsaph
(1) of this article shall include in the record of the procurement proceedings a statement of the
grounds and circumstances on which it relied.

(3) The procuring entity, when first soliciting the participation of suppliers or contractors ir:the
procurement proceedings, shall declare to them that they may participate in the procurement
proceedings regardless of nationality, a declaration which may not later be altered. However,
if it decides to limit participation pursuant to paragraph (1) of this article, it shall so declare to
them.

Article 9 - Form of communications 83

(1) Subject to other provisions of this Law and any requirement of form specified by the pracur-
ing entity when first soliciting the participation of suppliers or contractors in the procurement
proceedings, documents, notifications, decisions and other communications referred to in this
Law to be submitted by the procuring entity or administrative authority to a supplier or contrac-
tor or by a supplier or contractor to the procuring entity shall be in a form that provides a record
of the content of the communication.

(2) Communications between suppliers or contractors and the procuring entity referredsto in
articles 7 (4) and (6), 12 (3), 31 (2) (a), 32 (1) (d), 34 (1), 36 (1), 37 (3), 44 (b) to (f) and 47
(1) may be made by a means of communication that does not provide a record of the content
of the communication provided that, immediately thereafter, confirmation of the communica-
tion is given to the recipient of the communication in a form which provides a record of the
confirmation.

(3) The procuring entity shall not discriminate against or among suppliers or contractors en the
basis of the form in which they transmit or receive documents, notifications, decisions or other
communications.
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Article 10 - Rules concerning documentary evidence provided by suppliers or contractorss

If the procuring entity requires the legalization of documentary evidence provided by supgliers
or contractors to demonstrate their qualifications in procurement proceedings, the procuring
entity shall not impose any requirements as to the legalization of the documentary evidence
other than those provided for in the laws of this State relating to the legalization of documents
of the type in question.

Article 11 - Record of procurement proceedings 89

(1) The procuring entity shall maintain a record of the procurement proceedings containiag, at
a minimum, the following information:

(a) a brief description of the goods, construction or services to be procured, or of the precure-
ment need for which the procuring entity requested proposals or offers;

(b) the names and addresses of suppliers or contractors that submitted tenders, proposals, offers
or quotations, and the name and address of the supplier or contractor with whom the procure-
ment contract is entered into and the contract price;

(c) information relative to the qualifications, or lack thereof, of suppliers or contractorse.that
submitted tenders, proposals, offers or quotations;

(d) the price, or the basis for determining the price, and a summary of the other principal ferms
and conditions of each tender, proposal, offer or quotation and of the procurement contract,
where these are known to the procuring entity;

(e) a summary of the evaluation and comparison of tenders, proposals, offers or quotations,
including the application of any margin of preference pursuant to articles 34 (4) (d) and 39 (2);

() if all tenders, proposals, offers or quotations were rejected pursuant to article 12, a statement
to that effect and the grounds therefor, in accordance with article 12 (1);

(9) if, in procurement proceedings involving methods of procurement other than tendering,
those proceedings did not result in a procurement contract, a statement to that effect and of the
grounds therefor;

(h) the information required by article 15, if a tender, proposal, offer or quotation was rejected
pursuant to that provision;

(i) in procurement proceedings involving the use of a procurement method pursuant to.«para-
graph (2) or subparagraph (a) or (b) of paragraph (3) of article 18, the statement required under
article 18 (4) of the grounds and circumstances on which the procuring entity relied to justify
the selection of the method of procurement used,;

(j) in the procurement of services by means of chapter 1V, the statement required under artiele 41
(2) of the grounds and circumstances on which the procuring entity relied to justify the selection
procedure used;

(k) in procurement proceedings involving direct solicitation of proposals for services in aggor-
dance with article 37 (3), a statement of the grounds and circumstances on which the procuring
entity relied to justify the direct solicitation;
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() in procurement proceedings in which the procuring entity, in accordance with article 8.{1),
limits participation on the basis of nationality, a statement of the grounds and circumstances
relied upon by the procuring entity for imposing the limitation;

(m) a summary of any requests for clarification of the prequalification or solicitation documents,
the responses thereto, as well as a summary of any modification of those documents.

(2) Subject to article 33 (3), the portion of the record referred to in subparagraphs (ap.and
(b) of paragraph (1) of this article shall, on request, be made available to any person after a
tender, proposal, offer or quotation, as the case may be, has been accepted or after procurement
proceedings have been terminated without resulting in a procurement contract.

(3) Subject to article 33 (3), the portion of the record referred to in subparagraphs (c) tas(g),
and (m), of paragraph (1) of this article shall, on request, be made available to suppliers or con-
tractors that submitted tenders, proposals, offers or quotations, or applied for prequalification,
after a tender, proposal, offer or quotation has been accepted or procurement proceedings have
been terminated without resulting in a procurement contract. Disclosure of the portion of the
record referred to in subparagraphs (c) to (e), and (m), may be ordered at an earlier stage by a
competent court. However, except when ordered to do so by a competent court, and subject to
the conditions of such an order, the procuring entity shall not disclose:

(a) information if its disclosure would be contrary to law, would impede law enforcement, woeuld
not be in the public interest, would prejudice legitimate commercial interests of the parties or
would inhibit fair competition;

(b) information relating to the examination, evaluation and comparison of tenders, propesals,
offers or quotations, and tender, proposal, offer or quotation prices, other than the summary
referred to in paragraph (1) (e).

(4) The procuring entity shall not be liable to suppliers or contractors for damages owing selely
to a failure to maintain a record of the procurement proceedings in accordance with the present
article.

Article 12 - Rejection of all tenders, proposals, offers or quotations 109

(1) (Subject to approval by ... (the enacting State designates an organ to issue the appioval)),
and if so specified in the solicitation documents or other documents for solicitation of proposals,
offers or quotations, the procuring entity may reject all tenders, proposals, offers or quotations
at any time prior to the acceptance of a tender, proposal, offer, or quotation. The procuring
entity shall upon request communicate to any supplier or contractor that submitted a tender,
proposal, offer or quotation, the grounds for its rejection of all tenders, proposals, offers or
guotations, but is not required to justify those grounds.

(2) The procuring entity shall incur no liability, solely by virtue of its invoking paragraph 41)
of this article, towards suppliers or contractors that have submitted tenders, proposals, offers or
guotations.

(3) Notice of the rejection of all tenders, proposals, offers or quotations shall be given promyptly
to all suppliers or contractors that submitted tenders, proposals, offers or quotations.
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Article 13 - Entry into force of the procurement contract 113

(1) In tendering proceedings, acceptance of the tender and entry into force of the procurement
contract shall be carried out in accordance with article 36.

(2) In all the other methods of procurement, the manner of entry into force of the procurament
contract shall be notified to the suppliers or contractors at the time that proposals, offers or
guotations are requested.

Article 14 - Public notice of procurement contract awards 116

(1) The procuring entity shall promptly publish notice of procurement contract awards. 17

(2) The procurement regulations may provide for the manner of publication of the notice re-
quired by paragraph (1).

(3) Paragraph (1) is not applicable to awards where the contract price islessthan [...]. 1o

Article 15 - Inducements from suppliers or contractors 120

(Subject to approval by ... (the enacting State designates an organ to issue the approwal),) a
procuring entity shall reject a tender, proposal, offer or quotation if the supplier or contractor
that submitted it offers, gives or agrees to give, directly or indirectly, to any current or former
officer or employee of the procuring entity or other governmental authority a gratuity in any
form, an offer of employment or any other thing of service or value, as an inducement with
respect to an act or decision of, or procedure followed by, the procuring entity in connection
with the procurement proceedings. Such rejection of the tender, proposal, offer or quotation
and the reasons therefor shall be recorded in the record of the procurement proceedings and
promptly communicated to the supplier or contractor.

Article 16 - Rules concerning description of goods, construction or services 122

(1) Any specifications, plans, drawings and designs setting forth the technical or quality.ehar-
acteristics of the goods, construction or services to be procured, and requirements concerning
testing and test methods, packaging, marking or labelling or conformity certification, and sym-
bols and terminology, or description of services, that create obstacles to participation, including
obstacles based on nationality, by suppliers or contractors in the procurement proceedings shall
not be included or used in the prequalification documents, solicitation documents or other doc-
uments for solicitation of proposals, offers or quotations.

(2) To the extent possible, any specifications, plans, drawings, designs and requiremeits or
descriptions of goods, construction or services shall be based on the relevant objective technical
and quality characteristics of the goods, construction or services to be procured. There shall be
no requirement of or reference to a particular trade mark, name, patent, design, type, specific
origin or producer unless there is no other sufficiently precise or intelligible way of describing
the characteristics of the goods, construction or services to be procured and provided that words
such as “or equivalent” are included.
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3) 125

(a) Standardized features, requirements, symbols and terminology relating to the technical and
guality characteristics of the goods, construction or services to be procured shall be used, where
available, in formulating any specifications, plans, drawings and designs to be included in the
prequalification documents, solicitation documents or other documents for solicitation of pro-
posals, offers or quotations.

(b) Due regard shall be had for the use of standardized trade terms, where available, in for-
mulating the terms and conditions of the procurement contract to be entered into as a result of
the procurement proceedings and in formulating other relevant aspects of the prequalification
documents, solicitation documents or other documents for solicitation of proposals, offers or
guotations.

Article 17 - Language 128

The prequalification documents, solicitation documents and other documents for solicitation of
proposals, offers or quotations shall be formulated in ... (the enacting State specifies its official
language or languages) (and in a language customarily used in international trade except where:

(a) the procurement proceedings are limited solely to domestic suppliers or contractors pussuant
to article 8 (1), or

(b) the procuring entity decides, in view of the low value of the goods, construction or sensces
to be procured, that only domestic suppliers or contractors are likely to be interested).

CHAPTERII-METHODS OF PROCUREMENT AND THEIR CON- i
DITIONS FOR USE

Article 18 - Methods of procurement’ 133

(1) Except as otherwise provided by this chapter, a procuring entity engaging in procurement of
goods or construction shall do so by means of tendering proceedings.

(2) In the procurement of goods and construction, a procuring entity may use a methaed of
procurement other than tendering proceedings only pursuant to article 19, 20, 21 or 22.

(3) In the procurement of services, a procuring entity shall use the method of procuremest set
forth in chapter IV, unless the procuring entity determines that:

(a) it is feasible to formulate detailed specifications and tendering proceedings would beisnore
appropriate taking into account the nature of the services to be procured; or

(b) it would be more appropriate(, subject to approval by...(the enacting State designates an
organ to issue the approval),) to use a method of procurement referred to in articles 19 to 22,
provided that the conditions for the use of that method are satisfied.

2 States may choose not to incorporate all these methods of procurement into their national legislation. On

this question, see Guide to Enactment of the UNCITRAL Model Law on Procurement of Goods, Construction and
Services (A/CN.9/403).
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(4) If the procuring entity uses a method of procurement pursuant to paragraph (2) otssub-
paragraph (a) or (b) of paragraph (3), it shall include in the record required under article 11 a
statement of the grounds and circumstances on which it relied to justify the use of that method.

Article 19 - Conditions for use of two-stage tendering, request for proposals or competitiveiso
negotiation

(1) (Subject to approval by ... (the enacting State designates an organ to issue the appteval),)
a procuring entity may engage in procurement by means of two-stage tendering in accordance
with article 46, or request for proposals in accordance with article 48, or competitive negotiation
in accordance with article 49, in the following circumstances:

(a) itis not feasible for the procuring entity to formulate detailed specifications for the goods or
construction or, in the case of services, to identify their characteristics and, in order to obtain
the most satisfactory solution to its procurement needs,

I. it seeks tenders, proposals or offers as to various possible means of meeting its needs;jer,

ii. because of the technical character of the goods or construction, or because of the nature of
the services, it is necessary for the procuring entity to negotiate with suppliers or contractors;

(b) when the procuring entity seeks to enter into a contract for the purpose of research, exper-
iment, study or development, except where the contract includes the production of goods in
guantities sufficient to establish their commercial viability or to recover research and develop-

ment costs;

(c) when the procuring entity applies this Law, pursuant to article 1 (3), to procurement invelv-
ing national defence or national security and determines that the selected method is the most
appropriate method of procurement; or

(d) when tendering proceedings have been engaged in but no tenders were submitted-or all
tenders were rejected by the procuring entity pursuant to article 12, 15 or 34 (3), and when, in
the judgement of the procuring entity, engaging in new tendering proceedings would be unlikely
to result in a procurement contract.

(2) (Subject to approval by ... (the enacting State designates an organ to issue the approvab),) the
procuring entity may engage in procurement by means of competitive negotiation also when:

(a) there is an urgent need for the goods, construction or services, and engaging in tendering
proceedings would therefore be impractical, provided that the circumstances giving rise to the
urgency were neither foreseeable by the procuring entity nor the result of dilatory conduct on

its part; or,

(b) owing to a catastrophic event, there is an urgent need for the goods, construction or sesvices,
making it impractical to use other methods of procurement because of the time involved in using
those methods.

Article 20 - Conditions for use of restricted tendering 151

(Subject to approval by ... (the enacting State designates an organ to issue the appraval),)
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the procuring entity may, where necessary for reasons of economy and efficiency, engage in
procurement by means of restricted tendering in accordance with article 47, when:

(a) the goods, construction or services, by reason of their highly complex or specialized nature,
are available only from a limited number of suppliers or contractors; or

(b) the time and cost required to examine and evaluate a large number of tenders woidd be
disproportionate to the value of the goods, construction or services to be procured.

Article 21 - Conditions for use of request for quotations 155

(1) (Subject to approval by ... (the enacting State designates an organ to issue the apprawal),) a
procuring entity may engage in procurement by means of a request for quotations in accordance
with article 50 for the procurement of readily available goods or services that are not specially
produced or provided to the particular specifications of the procuring entity and for which there

is an established market, so long as the estimated value of the procurement contract is less than
the amount set forth in the procurement regulations.

(2) A procuring entity shall not divide its procurement into separate contracts for the putpose
of invoking paragraph (1) of this article.

Article 22 - Conditions for use of single-source procurement 158

(1) (Subject to approval by ... (the enacting State designates an organ to issue the apprasal),) a
procuring entity may engage in single-source procurement in accordance with article 51 when:

(a) the goods, construction or services are available only from a particular supplier or conttactor,
or a particular supplier or contractor has exclusive rights in respect of the goods, construction
or services, and no reasonable alternative or substitute exists;

(b) there is an urgent need for the goods, construction or services, and engaging in tendering
proceedings or any other method of procurement would therefore be impractical, provided that
the circumstances giving rise to the urgency were neither foreseeable by the procuring entity
nor the result of dilatory conduct on its part;

(c) owing to a catastrophic event, there is an urgent need for the goods, construction or sesvices,
making it impractical to use other methods of procurement because of the time involved in using
those methods;

(d) the procuring entity, having procured goods, equipment, technology or services from assup-
plier or contractor, determines that additional supplies must be procured from that supplier or

contractor for reasons of standardization or because of the need for compatibility with existing

goods, equipment, technology or services, taking into account the effectiveness of the origi-
nal procurement in meeting the needs of the procuring entity, the limited size of the proposed
procurement in relation to the original procurement, the reasonableness of the price and the
unsuitability of alternatives to the goods or services in question;

(e) the procuring entity seeks to enter into a contract with the supplier or contractor fas:the
purpose of research, experiment, study or development, except where the contract includes the


http://www.jus.uio.no/sisu/
http://lexmercatoria.org

UNCITRAL Model Law on Procurement of Goods, Construction and Services, 1994

production of goods in quantities to establish their commercial viability or to recover research
and development costs; or

(f) the procuring entity applies this Law, pursuant to article 1 (3), to procurement involwing
national defence or national security and determines that single-source procurement is the most
appropriate method of procurement.

(2) Subject to approval by ... (the enacting State designates an organ to issue the approvad), and
following public notice and adequate opportunity to comment, a procuring entity may engage
in single-source procurement when procurement from a particular supplier or contractor is nec-
essary in order to promote a policy specified in article 34 (4) (c) (iii) or 39 (1) (d), provided that
procurement from no other supplier or contractor is capable of promoting that policy.

CHAPTER Il - TENDERING PROCEEDINGS 167

SECTION | - SOLICITATION OF TENDERS AND OF APPLICA- s
TIONS TO PREQUALIFY

Article 23 - Domestic tendering 169

In procurement proceedings in which 170

(a) participation is limited solely to domestic suppliers or contractors pursuant to article 8:(1),
or

(b) the procuring entity decides, in view of the low value of the goods, construction or serviges to
be procured, that only domestic suppliers or contractors are likely to be interested in submitting
tenders, the procuring entity shall not be required to employ the procedures set out in articles
24 (2), 25 (1) (h), 25 (1) (i), 25 (2) (c), 25 (2) (d), 27 (j), 27 (k), 27 (s) and 32 (1) (c) of this
Law.

Article 24 - Procedures for soliciting tenders or applications to prequalify 173

(1) A procuring entity shall solicit tenders or, where applicable, applications to prequalify.by
causing an invitation to tender or an invitation to prequalify, as the case may be, to be published
in ... (the enacting State specifies the official gazette or other official publication in which the
invitation to tender or to prequalify is to be published).

(2) The invitation to tender or invitation to prequalify shall also be published, in a language
customarily used in international trade, in a newspaper of wide international circulation or in a
relevant trade publication or technical or professional journal of wide international circulation.

Article 25 - Contents of invitation to tender and invitation to prequalify 176
(1) The invitation to tender shall contain, at a minimum, the following information: 177
(a) the name and address of the procuring entity; 178

(b) the nature and quantity, and place of delivery of the goods to be supplied, the natute and
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location of the construction to be effected, or the nature of the services and the location where
they are to be provided,

(c) the desired or required time for the supply of the goods or for the completion of the.eon-
struction, or the timetable for the provision of the services;

(d) the criteria and procedures to be used for evaluating the qualifications of suppliers of:con-
tractors, in conformity with article 6 (1) (b);

(e) a declaration, which may not later be altered, that suppliers or contractors may partigipate
in the procurement proceedings regardless of nationality, or a declaration that participation is
limited on the basis of nationality pursuant to article 8 (1), as the case may be;

() the means of obtaining the solicitation documents and the place from which they may be
obtained;

(9) the price, if any, charged by the procuring entity for the solicitation documents; 184
(h) the currency and means of payment for the solicitation documents; 185
() the language or languages in which the solicitation documents are available; 186
()) the place and deadline for the submission of tenders. 187

(2) An invitation to prequalify shall contain, at a minimum, the information referred to in pasa-
graph (1) (a) to (e), (g), (h) and, if it is already known, (j), as well as the following information:

(a) the means of obtaining the prequalification documents and the place from which theysmay
be obtained;

(b) the price, if any, charged by the procuring entity for the prequalification documents; 1%
(c) the currency and terms of payment for the prequalification documents; 191
(d) the language or languages in which the prequalification documents are available; 1

(e) the place and deadline for the submission of applications to prequalify. 193

Article 26 - Provision of solicitation documents 194

The procuring entity shall provide the solicitation documents to suppliers or contractors ies ac-
cordance with the procedures and requirements specified in the invitation to tender. If prequali-
fication proceedings have been engaged in, the procuring entity shall provide a set of solicitation
documents to each supplier or contractor that has been prequalified and that pays the price, if
any, charged for those documents. The price that the procuring entity may charge for the solici-
tation documents shall reflect only the cost of printing them and providing them to suppliers or
contractors.

Article 27 - Contents of solicitation documents 196

The solicitation documents shall include, at a minimum, the following information: 197

(a) instructions for preparing tenders; 198
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(b) the criteria and procedures, in conformity with the provisions of article 6, relative to the eval-
uation of the qualifications of suppliers or contractors and relative to the further demonstration
of qualifications pursuant to article 34 (6);

(c) the requirements as to documentary evidence or other information that must be subwmitted
by suppliers or contractors to demonstrate their qualifications;

(d) the nature and required technical and quality characteristics, in conformity with article:. 16,
of the goods, construction or services to be procured, including, but not limited to, technical
specifications, plans, drawings and designs as appropriate; the quantity of the goods; any in-
cidental services to be performed; the location where the construction is to be effected or the
services are to be provided; and the desired or required time, if any, when the goods are to be
delivered, the construction is to be effected or the services are to be provided,;

(e) the criteria to be used by the procuring entity in determining the successful tender, inchading
any margin of preference and any criteria other than price to be used pursuant to article 34 (4)
(b), (c) or (d) and the relative weight of such criteria;

(f) the terms and conditions of the procurement contract, to the extent they are already known
to the procuring entity, and the contract form, if any, to be signed by the parties;

(g) if alternatives to the characteristics of the goods, construction, services, contractualderms
and conditions or other requirements set forth in the solicitation documents are permitted, a
statement to that effect, and a description of the manner in which alternative tenders are to be
evaluated and compared,;

(h) if suppliers or contractors are permitted to submit tenders for only a portion of the geeds,
construction or services to be procured, a description of the portion or portions for which tenders
may be submitted;

(1) the manner in which the tender price is to be formulated and expressed, including a statement
as to whether the price is to cover elements other than the cost of the goods, construction
or services themselves, such as any applicable transportation and insurance charges, customs
duties and taxes;

()) the currency or currencies in which the tender price is to be formulated and expressedi-

(k) the language or languages, in conformity with article 29, in which tenders are to be prepared;

() any requirements of the procuring entity with respect to the issuer and the nature, ferm,
amount and other principal terms and conditions of any tender security to be provided by sup-
pliers or contractors submitting tenders, and any such requirements for any security for the
performance of the procurement contract to be provided by the supplier or contractor that en-
ters into the procurement contract, including securities such as labour and materials bonds;

(m) if a supplier or contractor may not modify or withdraw its tender prior to the deadlinestor
the submission of tenders without forfeiting its tender security, a statement to that effect;

(n) the manner, place and deadline for the submission of tenders, in conformity with articlei30;

(o) the means by which, pursuant to article 28, suppliers or contractors may seek clarifications
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of the solicitation documents, and a statement as to whether the procuring entity intends, at this
stage, to convene a meeting of suppliers or contractors;

(p) the period of time during which tenders shall be in effect, in conformity with article 31;2s
(q) the place, date and time for the opening of tenders, in conformity with article 33; 214
(r) the procedures to be followed for opening and examining tenders; 215

(s) the currency that will be used for the purpose of evaluating and comparing tenders pussuant
to article 34 (5) and either the exchange rate that will be used for the conversion of tenders into
that currency or a statement that the rate published by a specified financial institution prevailing
on a specified date will be used;

(t) references to this Law, the procurement regulations and other laws and regulations directly
pertinent to the procurement proceedings, provided, however, that the omission of any such
reference shall not constitute grounds for review under article 52 or give rise to liability on the
part of the procuring entity;

(u) the name, functional title and address of one or more officers or employees of the proguring
entity who are authorized to communicate directly with and to receive communications directly
from suppliers or contractors in connection with the procurement proceedings, without the in-
tervention of an intermediary;

(v) any commitments to be made by the supplier or contractor outside of the procurement.con-
tract, such as commitments relating to countertrade or to the transfer of technology;

(w) notice of the right provided under article 52 of this Law to seek review of an unlawfubact
or decision of, or procedure followed by, the procuring entity in relation to the procurement
proceedings;

(x) if the procuring entity reserves the right to reject all tenders pursuant to article 12, a statement
to that effect;

(y) any formalities that will be required once a tender has been accepted for a procurement
contract to enter into force, including, where applicable, the execution of a written procurement
contract pursuant to article 36, and approval by a higher authority or the Government and the
estimated period of time following the dispatch of the notice of acceptance that will be required
to obtain the approval;

(z) any other requirements established by the procuring entity in conformity with this Law.and
the procurement regulations relating to the preparation and submission of tenders and to other
aspects of the procurement proceedings.

Article 28 - Clarifications and modifications of solicitation documents 224

(1) A supplier or contractor may request a clarification of the solicitation documents fromthe
procuring entity. The procuring entity shall respond to any request by a supplier or contractor
for clarification of the solicitation documents that is received by the procuring entity within a
reasonable time prior to the deadline for the submission of tenders. The procuring entity shall
respond within a reasonable time so as to enable the supplier or contractor to make a timely


http://www.jus.uio.no/sisu/
http://lexmercatoria.org

UNCITRAL Model Law on Procurement of Goods, Construction and Services, 1994

submission of its tender and shall, without identifying the source of the request, communicate
the clarification to all suppliers or contractors to which the procuring entity has provided the
solicitation documents.

(2) At any time prior to the deadline for submission of tenders, the procuring entity maygsfor
any reason, whether on its own initiative or as a result of a request for clarification by a supplier
or contractor, modify the solicitation documents by issuing an addendum. The addendum shall
be communicated promptly to all suppliers or contractors to which the procuring entity has
provided the solicitation documents and shall be binding on those suppliers or contractors.

(3) If the procuring entity convenes a meeting of suppliers or contractors, it shall preparezmin-
utes of the meeting containing the requests submitted at the meeting for clarification of the
solicitation documents, and its responses to those requests, without identifying the sources of
the requests. The minutes shall be provided promptly to all suppliers or contractors to which
the procuring entity provided the solicitation documents, so as to enable those suppliers or con-
tractors to take the minutes into account in preparing their tenders.

SECTION Il - SUBMISSION OF TENDERS 228

Article 29 - Language of tenders 229

Tenders may be formulated and submitted in any language in which the solicitation documents
have been issued or in any other language that the procuring entity specifies in the solicitation
documents.

Article 30 - Submission of tenders 231

(1) The procuring entity shall fix the place for, and a specific date and time as the deadline for,
the submission of tenders.

(2) If, pursuant to article 28, the procuring entity issues a clarification or modification otsthe
solicitation documents, or if a meeting of suppliers or contractors is held, it shall, prior to the
deadline for the submission of tenders, extend the deadline if necessary to afford suppliers
or contractors reasonable time to take the clarification or modification, or the minutes of the
meeting, into account in their tenders.

(3) The procuring entity may, in its absolute discretion, prior to the deadline for the submission
of tenders, extend the deadline if it is not possible for one or more suppliers or contractors to
submit their tenders by the deadline owing to any circumstance beyond their control.

(4) Notice of any extension of the deadline shall be given promptly to each supplier or contsactor
to which the procuring entity provided the solicitation documents.

(5) 236

(a) Subject to subparagraph (b), a tender shall be submitted in writing, signed and in a sealed
envelope.

(b) Without prejudice to the right of a supplier or contractor to submit a tender in the tarm


http://www.jus.uio.no/sisu/
http://lexmercatoria.org

UNCITRAL Model Law on Procurement of Goods, Construction and Services, 1994

referred to in subparagraph (a), a tender may alternatively be submitted in any other form spec-
ified in the solicitation documents that provides a record of the content of the tender and at least
a similar degree of authenticity, security and confidentiality.

(c) The procuring entity shall, on request, provide to the supplier or contractor a receipt shewing
the date and time when its tender was received.

(6) A tender received by the procuring entity after the deadline for the submission of tenders
shall not be opened and shall be returned to the supplier or contractor that submitted it.

Article 31 - Period of effectiveness of tenders; modification and withdrawal of tenders 21

(1) Tenders shall be in effect during the period of time specified in the solicitation documeats.
(2) 243

(a) Prior to the expiry of the period of effectiveness of tenders, the procuring entity mayare-

guest suppliers or contractors to extend the period for an additional specified period of time. A
supplier or contractor may refuse the request without forfeiting its tender security, and the effec-
tiveness of its tender will terminate upon the expiry of the unextended period of effectiveness.

(b) Suppliers or contractors that agree to an extension of the period of effectiveness ofidheir
tenders shall extend or procure an extension of the period of effectiveness of tender securities
provided by them or provide new tender securities to cover the extended period of effectiveness
of their tenders. A supplier or contractor whose tender security is not extended, or that has not
provided a new tender security, is considered to have refused the request to extend the period of
effectiveness of its tender.

(3) Unless otherwise stipulated in the solicitation documents, a supplier or contractor may.mod-
ify or withdraw its tender prior to the deadline for the submission of tenders without forfeiting
its tender security. The modification or notice of withdrawal is effective if it is received by the
procuring entity prior to the deadline for the submission of tenders.

Article 32 - Tender securities 247

(1) When the procuring entity requires suppliers or contractors submitting tenders to prowide a
tender security:

(a) the requirement shall apply to all such suppliers or contractors; 249

(b) the solicitation documents may stipulate that the issuer of the tender security and the.con-
firmer, if any, of the tender security, as well as the form and terms of the tender security, must
be acceptable to the procuring entity;

(c) notwithstanding the provisions of subparagraph (b) of this paragraph, a tender security:shall
not be rejected by the procuring entity on the grounds that the tender security was not issued by
an issuer in this State if the tender security and the issuer otherwise conform to requirements
set forth in the solicitation documents (, unless the acceptance by the procuring entity of such a
tender security would be in violation of a law of this State);
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(d) prior to submitting a tender, a supplier or contractor may request the procuring entity to
confirm the acceptability of a proposed issuer of a tender security, or of a proposed confirmer,
if required; the procuring entity shall respond promptly to such a request;

(e) confirmation of the acceptability of a proposed issuer or of any proposed confirmer dogs not
preclude the procuring entity from rejecting the tender security on the ground that the issuer or
the confirmer, as the case may be, has become insolvent or otherwise lacks creditworthiness;

(f) the procuring entity shall specify in the solicitation documents any requirements with respect
to the issuer and the nature, form, amount and other principal terms and conditions of the
required tender security; any requirement that refers directly or indirectly to conduct by the
supplier or contractor submitting the tender shall not relate to conduct other than:

i. withdrawal or modification of the tender after the deadline for submission of tenders; or
before the deadline if so stipulated in the solicitation documents;

ii. failure to sign the procurement contract if required by the procuring entity to do so; 26

iii. failure to provide a required security for the performance of the contract after the tender
has been accepted or to comply with any other condition precedent to signing the procurement
contract specified in the solicitation documents.

(2) The procuring entity shall make no claim to the amount of the tender security, and.shall
promptly return, or procure the return of, the tender security document, after whichever of the
following that occurs earliest:

(a) the expiry of the tender security; 259

(b) the entry into force of a procurement contract and the provision of a security for the pesfor-
mance of the contract, if such a security is required by the solicitation documents;

(c) the termination of the tendering proceedings without the entry into force of a procuresent
contract;

(d) the withdrawal of the tender prior to the deadline for the submission of tenders, unless the
solicitation documents stipulate that no such withdrawal is permitted.

SECTION Il - EVALUATION AND COMPARISON OF TENDERS 263
Article 33 - Opening of tenders 264

(1) Tenders shall be opened at the time specified in the solicitation documents as the deadline
for the submission of tenders, or at the deadline specified in any extension of the deadline, at
the place and in accordance with the procedures specified in the solicitation documents.

(2) All suppliers or contractors that have submitted tenders, or their representatives, shall be
permitted by the procuring entity to be present at the opening of tenders.

(3) The name and address of each supplier or contractor whose tender is opened and thetender
price shall be announced to those persons present at the opening of tenders, communicated
on request to suppliers or contractors that have submitted tenders but that are not present or
represented at the opening of tenders, and recorded immediately in the record of the tendering

proceedings required by article 11.
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Article 34 - Examination, evaluation and comparison of tenders 268

(1) (a) The procuring entity may ask suppliers or contractors for clarifications of their tenders
in order to assist in the examination, evaluation and comparison of tenders. No change in a
matter of substance in the tender, including changes in price and changes aimed at making an
unresponsive tender responsive, shall be sought, offered or permitted.

(b) Notwithstanding subparagraph (a) of this paragraph, the procuring entity shall correct purely
arithmetical errors that are discovered during the examination of tenders. The procuring entity
shall give prompt notice of any such correction to the supplier or contractor that submitted the
tender.

(2) 271

(a) Subject to subparagraph (b) of this paragraph, the procuring entity may regard a tender as
responsive only if it conforms to all requirements set forth in the tender solicitation documents.

(b) The procuring entity may regard a tender as responsive even if it contains minor deviations
that do not materially alter or depart from the characteristics, terms, conditions and other re-

guirements set forth in the solicitation documents or if it contains errors or oversights that are

capable of being corrected without touching on the substance of the tender. Any such deviations
shall be quantified, to the extent possible, and appropriately taken account of in the evaluation
and comparison of tenders.

(3) The procuring entity shall not accept a tender: 214
(a) if the supplier or contractor that submitted the tender is not qualified; 215

(b) if the supplier or contractor that submitted the tender does not accept a correction2ef an
arithmetical error made pursuant to paragraph (1) (b) of this article;

(c) if the tender is not responsive; 217
(d) in the circumstances referred to in article 15. 278
4) 279

(a) The procuring entity shall evaluate and compare the tenders that have been accepted in
order to ascertain the successful tender, as defined in subparagraph (b) of this paragraph, in
accordance with the procedures and criteria set forth in the solicitation documents. No criterion
shall be used that has not been set forth in the solicitation documents.

(b) The successful tender shall be: 281

i. the tender with the lowest tender price, subject to any margin of preference applied pussuant
to subparagraph (d) of this paragraph; or

ii. if the procuring entity has so stipulated in the solicitation documents, the lowest evaluated
tender ascertained on the basis of criteria specified in the solicitation documents, which criteria
shall, to the extent practicable, be objective and quantifiable, and shall be given a relative weight
in the evaluation procedure or be expressed in monetary terms wherever practicable.

(c) In determining the lowest evaluated tender in accordance with subparagraph (b) (ii) efthis
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paragraph, the procuring entity may consider only the following:

I. the tender price, subject to any margin of preference applied pursuant to subparagraphs{d) of
this paragraph;

il. the cost of operating, maintaining and repairing the goods or construction, the timesfor
delivery of the goods, completion of construction or provision of the services, the functional
characteristics of the goods or construction, the terms of payment and of guarantees in respect
of the goods, construction or services;

iii. the effect that acceptance of a tender would have on the balance of payments positian and
foreign exchange reserves of [this State], the countertrade arrangements offered by suppliers or
contractors, the extent of local content, including manufacture, labour and materials, in goods,
construction or services being offered by suppliers or contractors, the economic-development
potential offered by tenders, including domestic investment or other business activity, the en-
couragement of employment, the reservation of certain production for domestic suppliers, the
transfer of technology and the development of managerial, scientific and operational skills [...
(the enacting State may expand subparagraph (iii) by including additional criteria)]; and

iv. national defence and security considerations. 288

(d) If authorized by the procurement regulations, (and subject to approval by ... (the enact-
ing State designates an organ to issue the approval),) in evaluating and comparing tenders a
procuring entity may grant a margin of preference for the benefit of tenders for construction
by domestic contractors or for the benefit of tenders for domestically produced goods or for
the benefit of domestic suppliers of services. The margin of preference shall be calculated in
accordance with the procurement regulations and reflected in the record of the procurement
proceedings.

(5) When tender prices are expressed in two or more currencies, the tender prices of all tenders
shall be converted to the same currency, and according to the rate specified in the solicitation
documents pursuant to article 27 (s), for the purpose of evaluating and comparing tenders.

(6) Whether or not it has engaged in prequalification proceedings pursuant to article #; the
procuring entity may require the supplier or contractor submitting the tender that has been
found to be the successful tender pursuant to paragraph (4) (b) of this article to demonstrate
again its qualifications in accordance with criteria and procedures conforming to the provisions
of article 6. The criteria and procedures to be used for such further demonstration shall be set
forth in the solicitation documents. Where prequalification proceedings have been engaged in,
the criteria shall be the same as those used in the prequalification proceedings.

(7) If the supplier or contractor submitting the successful tender is requested to demonstrate
again its qualifications in accordance with paragraph (6) of this article but fails to do so, the
procuring entity shall reject that tender and shall select a successful tender, in accordance with
paragraph (4) of this article, from among the remaining tenders, subject to the right of the
procuring entity, in accordance with article 12 (1), to reject all remaining tenders.

(8) Information relating to the examination, clarification, evaluation and comparison of tenpders
shall not be disclosed to suppliers or contractors or to any other person not involved officially in
the examination, evaluation or comparison of tenders or in the decision on which tender should
be accepted, except as provided in article 11.
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Article 35 - Prohibition of negotiations with suppliers or contractors 204

No negotiations shall take place between the procuring entity and a supplier or contractosswith
respect to a tender submitted by the supplier or contractor.

Article 36 - Acceptance of tender and entry into force of procurement contract 296

(1) Subject to articles 12 and 34 (7), the tender that has been ascertained to be the suegessful
tender pursuant to article 34 (4) (b) shall be accepted. Notice of acceptance of the tender shall
be given promptly to the supplier or contractor submitting the tender.

(2) 298

(a) Notwithstanding the provisions of paragraph (4) of this article, the solicitation documents
may require the supplier or contractor whose tender has been accepted to sign a written pro-
curement contract conforming to the tender. In such cases, the procuring entity (the requesting
ministry) and the supplier or contractor shall sign the procurement contract within a reasonable
period of time after the notice referred to in paragraph (1) of this article is dispatched to the
supplier or contractor.

(b) Subject to paragraph (3) of this article, where a written procurement contract is reguired
to be signed pursuant to subparagraph (a) of this paragraph, the procurement contract enters
into force when the contract is signed by the supplier or contractor and by the procuring entity.
Between the time when the notice referred to in paragraph (1) of this article is dispatched to the
supplier or contractor and the entry into force of the procurement contract, neither the procuring
entity nor the supplier or contractor shall take any action that interferes with the entry into force
of the procurement contract or with its performance.

(3) Where the solicitation documents stipulate that the procurement contract is subject4o ap-
proval by a higher authority, the procurement contract shall not enter into force before the ap-
proval is given. The solicitation documents shall specify the estimated period of time following
dispatch of the notice of acceptance of the tender that will be required to obtain the approval.
A failure to obtain the approval within the time specified in the solicitation documents shall not
extend the period of effectiveness of tenders specified in the solicitation documents pursuant to
article 31 (1) or the period of effectiveness of tender securities that may be required pursuant to
article 32 (1).

(4) Except as provided in paragraphs (2) (b) and (3) of this article, a procurement contract in
accordance with the terms and conditions of the accepted tender enters into force when the
notice referred to in paragraph (1) of this article is dispatched to the supplier or contractor that
submitted the tender, provided that it is dispatched while the tender is in force. The notice is
dispatched when itis properly addressed or otherwise directed and transmitted to the supplier or
contractor, or conveyed to an appropriate authority for transmission to the supplier or contractor,
by a mode authorized by article 9.

(5) If the supplier or contractor whose tender has been accepted fails to sign a written precure-
ment contract, if required to do so, or fails to provide any required security for the performance
of the contract, the procuring entity shall select a successful tender in accordance with article
34 (4) from among the remaining tenders that are in force, subject to the right of the procuring
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entity, in accordance with article 12 (1), to reject all remaining tenders. The notice provided for
in paragraph (1) of this article shall be given to the supplier or contractor that submitted that
tender.

(6) Upon the entry into force of the procurement contract and, if required, the provision by.the
supplier or contractor of a security for the performance of the contract, notice of the procurement
contract shall be given to other suppliers or contractors, specifying the name and address of the
supplier or contractor that has entered into the contract and the contract price.

CHAPTER IV - PRINCIPAL METHOD FOR PROCUREMENT OF s
SERVICES

Article 37 - Notice of solicitation of proposals 306

(1) A procuring entity shall solicit proposals for services or, where applicable, applications to
prequalify by causing a notice seeking expression of interest in submitting a proposal or in
prequalifying, as the case may be, to be published in ... (the enacting State specifies the official
gazette or other official publication in which the notice is to be published). The notice shall
contain, at a minimum, the name and address of the procuring entity, a brief description of the
services to be procured, the means of obtaining the request for proposals or prequalification
documents and the price, if any, charged for the request for proposals or for the prequalification
documents.

(2) The notice shall also be published, in a language customarily used in international trade, in a
newspaper of wide international circulation or in a relevant trade or professional publication of
wide international circulation except where participation is limited solely to domestic suppliers
or contractors pursuant to article 8 (1) or where, in view of the low value of the services to be
procured, the procuring entity decides that only domestic suppliers or contractors are likely to
be interested in submitting proposals.

(3) (Subject to approval by ... (the enacting State designates an organ to issue the appseval),)
where direct solicitation is necessary for reasons of economy and efficiency, the procuring entity
need not apply the provisions of paragraphs (1) and (2) of this article in a case where:

(a) the services to be procured are available only from a limited number of suppliers or coatrac-
tors, provided that it solicits proposals from all those suppliers or contractors; or

(b) the time and cost required to examine and evaluate a large number of proposals would be
disproportionate to the value of the services to be procured, provided that it solicits proposals
from a sufficient number of suppliers or contractors to ensure effective competition; or

(c) direct solicitation is the only means of ensuring confidentiality or is required by reasen of
the national interest, provided that it solicits proposals from a sufficient number of suppliers or
contractors to ensure effective competition.

(4) The procuring entity shall provide the request for proposals, or the prequalification decu-
ments, to suppliers or contractors in accordance with the procedures and requirements specified
in the notice or, in cases in which paragraph (3) applies, directly to participating suppliers or
contractors. The price that the procuring entity may charge for the request for proposals or the
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prequalification documents shall reflect only the cost of printing and providing them to suppli-
ers or contractors. If prequalification proceedings have been engaged in, the procuring entity
shall provide the request for proposals to each supplier or contractor that has been prequalified
and that pays the price charged, if any.

Article 38 - Contents of requests for proposals for services 314
The request for proposals shall include, at a minimum, the following information: a1
(a) the name and address of the procuring entity; 316
(b) the language or languages in which proposals are to be prepared,; 317
(c) the manner, place and deadline for the submission of proposals; 318

(d) if the procuring entity reserves the right to reject all proposals, a statement to that effegt;

(e) the criteria and procedures, in conformity with the provisions of article 6, relative to the eval-
uation of the qualifications of suppliers or contractors and relative to the further demonstration
of qualifications pursuant to article 7 (8);

(f) the requirements as to documentary evidence or other information that must be submittied by
suppliers or contractors to demonstrate their qualifications;

(9) the nature and required characteristics of the services to be procured to the extent known,
including, but not limited to, the location where the services are to be provided and the desired
or required time, if any, when the services are to be provided;

(h) whether the procuring entity is seeking proposals as to various possible ways of meetiag its
needs;

(i) if suppliers or contractors are permitted to submit proposals for only a portion of the services
to be procured, a description of the portion or portions for which proposals may be submitted;

() the currency or currencies in which the proposal price is to be formulated or expressed,
unless the price is not a relevant criterion;

(k) the manner in which the proposal price is to be formulated or expressed, including astate-
ment as to whether the price is to cover elements other than the cost of the services, such as
reimbursement for transportation, lodging, insurance, use of equipment, duties or taxes, unless
the price is not a relevant criterion;

() the procedure selected pursuant to article 41 (1) for ascertaining the successful proposal,

(m) the criteria to be used in determining the successful proposal, including any margin of
preference to be used pursuant to article 39 (2), and the relative weight of such criteria;

(n) the currency that will be used for the purpose of evaluating and comparing proposalsy and
either the exchange rate that will be used for the conversion of proposal prices into that currency
or a statement that the rate published by a specified financial institution prevailing on a specified
date will be used,

(o) if alternatives to the characteristics of the services, contractual terms and conditions os:other


http://www.jus.uio.no/sisu/
http://lexmercatoria.org

UNCITRAL Model Law on Procurement of Goods, Construction and Services, 1994

requirements set forth in the request for proposals are permitted, a statement to that effect and a
description of the manner in which alternative proposals are to be evaluated and compared;

(p) the name, functional title and address of one or more officers or employees of the proeuring
entity who are authorized to communicate directly with and to receive communications directly
from suppliers or contractors in connection with the procurement proceedings, without the in-
tervention of an intermediary;

(q) the means by which, pursuant to article 40, suppliers or contractors may seek clarifications
of the request for proposals, and a statement as to whether the procuring entity intends, at this
stage, to convene a meeting of suppliers or contractors;

() the terms and conditions of the procurement contract, to the extent that they are alseady
known to the procuring entity, and the contract form, if any, to be signed by the parties;

(s) references to this Law, the procurement regulations and other laws and regulations disectly
pertinent to the procurement proceedings, provided, however, that the omission of any such
reference shall not constitute grounds for review under article 52 or give rise to liability on the
part of the procuring entity;

(t) notice of the right provided under article 52 to seek review of an unlawful act or decisiossof,
or procedure followed by, the procuring entity in relation to the procurement proceedings;

(u) any formalities that will be required once the proposal has been accepted for a procurament
contract to enter into force, including, where applicable, the execution of a written procurement
contract, and approval by a higher authority or the Government and the estimated period of time
following dispatch of the notice of acceptance that will be required to obtain the approval;

(v) any other requirements established by the procuring entity in conformity with this Lawsand
the procurement regulations relating to the preparation and submission of proposals and to other
aspects of the procurement proceedings.

Article 39 - Criteria for the evaluation of proposals 338

(1) The procuring entity shall establish criteria for evaluating the proposals and determine the
relative weight to be accorded to each such criterion and the manner in which they are to be
applied in the evaluation of proposals. Those criteria shall be notified to suppliers or contractors
in the request for proposals and may concern only the following:

(a) the qualifications, experience, reputation, reliability and professional and managerial cempe-
tence of the supplier or contractor and of the personnel to be involved in providing the services;

(b) the effectiveness of the proposal submitted by the supplier or contractor in meeting thesneeds
of the procuring entity;

(c) the proposal price, subject to any margin of preference applied pursuant to paragraph (2),
including any ancillary or related costs;

(d) the effect that the acceptance of a proposal will have on the balance of payments pesition
and foreign exchange reserves of [this State], the extent of participation by local suppliers and
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contractors, the economic development potential offered by the proposal, including domestic
investment or other business activity, the encouragement of employment, the transfer of tech-
nology, the development of managerial, scientific and operational skills and the countertrade
arrangements offered by suppliers or contractors (... (the enacting State may expand subpara-
graph (d) by including additional criteria));

(e) national defence and security considerations. 34

(2) If authorized by the procurement regulations (and subject to approval by ... (each State des-
ignates an organ to issue the approval),) in evaluating and comparing the proposals, a procuring
entity may grant a margin of preference for the benefit of domestic suppliers of services, which
shall be calculated in accordance with the procurement regulations and reflected in the record
of the procurement proceedings.

Article 40 - Clarification and modification of requests for proposals a6

(1) A supplier or contractor may request a clarification of the request for proposals from-the
procuring entity. The procuring entity shall respond to any request by a supplier or contractor
for clarification of the request for proposals that is received by the procuring entity within

a reasonable time prior to the deadline for the submission of proposals. The procuring entity
shall respond within a reasonable time so as to enable the supplier or contractor to make a timely
submission of its proposal and shall, without identifying the source of the request, communicate
the clarification to all suppliers or contractors to which the procuring entity has provided the
request for proposals.

(2) At any time prior to the deadline for submission of proposals, the procuring entity mayssfor
any reason, whether on its own initiative or as a result of a request for clarification by a supplier
or contractor, modify the request for proposals by issuing an addendum. The addendum shall
be communicated promptly to all suppliers or contractors to which the procuring entity has
provided the request for proposals and shall be binding on those suppliers or contractors.

(3) If the procuring entity convenes a meeting of suppliers or contractors, it shall prepare.nin-
utes of the meeting containing the requests submitted at the meeting for clarification of the
request for proposals, and its responses to those requests, without identifying the sources of the
requests. The minutes shall be provided promptly to all suppliers or contractors participating in
the procurement proceedings, so as to enable those suppliers or contractors to take the minutes
into account in preparing their proposals.

Article 41 - Choice of selection procedure 350

(1) The procuring entity, in ascertaining the successful proposal, shall use the proceduse pro-
vided for in article 42(2)(a), 42(2)(b), 43 or 44 that has been notified to suppliers or contractors
in the request for proposals.

(2) The procuring entity shall include in the record required under article 11 a statement @t the
grounds and circumstances on which it relied to justify the use of a selection procedure pursuant
to paragraph (1) of this article.

(3) Nothing in this chapter shall prevent the procuring entity from resorting to an impartial panel
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of external experts in the selection procedure.

Article 42 - Selection procedure without negotiation 354

(1) Where the procuring entity, in accordance with article 41 (1), uses the procedure prowided
for in this article, it shall establish a threshold with respect to quality and technical aspects of the
proposals in accordance with the criteria other than price as set out in the request for proposals
and rate each proposal in accordance with such criteria and the relative weight and manner of
application of those criteria as set forth in the request for proposals. The procuring entity shall
then compare the prices of the proposals that have attained a rating at or above the threshold.

(2) The successful proposal shall then be: a6
(a) the proposal with the lowest price; or 357

(b) the proposal with the best combined evaluation in terms of the criteria other than sprice
referred to in paragraph (1) of this article and the price.

Article 43 - Selection procedure with simultaneous negotiations 359

(1) Where the procuring entity, in accordance with article 41 (1), uses the procedure providgd for
in this article, it shall engage in negotiations with suppliers or contractors that have submitted
acceptable proposals and may seek or permit revisions of such proposals, provided that the
opportunity to participate in negotiations is extended to all such suppliers or contractors.

(2) Following completion of negotiations, the procuring entity shall request all supplieks: or
contractors remaining in the proceedings to submit, by a specified date, a best and final offer
with respect to all aspects of their proposals.

(3) In the evaluation of proposals, the price of a proposal shall be considered separately and
only after completion of the technical evaluation.

(4) Any award by the procuring entity shall be made to the supplier or contractor whose proposal
best meets the needs of the procuring entity as determined in accordance with the criteria for
evaluating the proposals as well as with the relative weight and manner of application of those
criteria as set forth in the request for proposals.

Article 44 - Selection procedure with consecutive negotiations 364

Where the procuring entity, in accordance with article 41 (1), uses the procedure provideg for
in this article, it shall engage in negotiations with suppliers and contractors in accordance with
the following procedure:

(a) establish a threshold in accordance with article 42 (1); 366

(b) invite for negotiations on the price of its proposal the supplier or contractor that has attained
the best rating in accordance with article 42 (1);

(c) inform the suppliers or contractors that attained ratings above the threshold that theysmay
be considered for negotiation if the negotiations with the suppliers or contractors with better
ratings do not result in a procurement contract;
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(d) inform the other suppliers or contractors that they did not attain the required thresholdss

(e) if it becomes apparent to the procuring entity that the negotiations with the supplier or
contractor invited pursuant to subparagraph (b) of this article will not result in a procurement
contract, inform that supplier or contractor that it is terminating the negotiations;

(f) the procuring entity shall then invite for negotiations the supplier or contractor that attained
the second best rating; if the negotiations with that supplier or contractor do not result in a
procurement contract, the procuring entity shall invite the other suppliers or contractors for
negotiations on the basis of their ranking until it arrives at a procurement contract or rejects all
remaining proposals.

Article 45 - Confidentiality ar2

The procuring entity shall treat proposals in such a manner as to avoid the disclosure aftheir
contents to competing suppliers or contractors. Any negotiations pursuant to article 43 or 44
shall be confidential and, subject to article 11, one party to the negotiations shall not reveal to
any other person any technical, price or other information relating to the negotiations without
the consent of the other party.

CHAPTER V - PROCEDURES FOR ALTERNATIVE METHODS
OF PROCUREMENT

Article 46 - Two-stage tendering ars

(1) The provisions of chapter Il of this Law shall apply to two-stage tendering proceedings
except to the extent those provisions are derogated from in this article.

(2) The solicitation documents shall call upon suppliers or contractors to submit, in the-first
stage of the two-stage tendering proceedings, initial tenders containing their proposals without a
tender price. The solicitation documents may solicit proposals relating to the technical, quality
or other characteristics of the goods, construction or services as well as to contractual terms
and conditions of supply, and, where relevant, the professional and technical competence and
qualifications of the suppliers or contractors.

(3) The procuring entity may, in the first stage, engage in negotiations with any suppligr or
contractor whose tender has not been rejected pursuant to articles 12, 15 or 34 (3) concerning
any aspect of its tender.

(4) In the second stage of the two-stage tendering proceedings, the procuring entity shallinvite
suppliers or contractors whose tenders have not been rejected to submit final tenders with prices
with respect to a single set of specifications. In formulating those specifications, the procuring
entity may delete or modify any aspect, originally set forth in the solicitation documents, of the
technical or quality characteristics of the goods, construction or services to be procured, and
any criterion originally set forth in those documents for evaluating and comparing tenders and
for ascertaining the successful tender, and may add new characteristics or criteria that conform
with this Law. Any such deletion, modification or addition shall be communicated to suppliers
or contractors in the invitation to submit final tenders. A supplier or contractor not wishing
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to submit a final tender may withdraw from the tendering proceedings without forfeiting any
tender security that the supplier or contractor may have been required to provide. The final
tenders shall be evaluated and compared in order to ascertain the successful tender as defined in
article 34 (4) (b).

Article 47 - Restricted tendering 380

(1) 381

(&) When the procuring entity engages in restricted tendering on the grounds referredsto in
article 20 (a), it shall solicit tenders from all suppliers and contractors from whom the goods,
construction or services to be procured are available.

(b) When the procuring entity engages in restricted tendering on the grounds referredsto in
article 20 (b), it shall select suppliers or contractors from whom to solicit tenders in a non-
discriminatory manner and it shall select a sufficient number of suppliers or contractors to en-
sure effective competition.

(2) When the procuring entity engages in restricted tendering, it shall cause a notice @f the
restricted-tendering proceeding to be published in ... (each enacting State specifies the official
gazette or other official publication in which the notice is to be published).

(3) The provisions of chapter Il of this Law, except article 24, shall apply to restricted-tendesing
proceedings, except to the extent that those provisions are derogated from in this article.

Article 48 - Request for proposals 386

(1) Requests for proposals shall be addressed to as many suppliers or contractors as pragticable,
but to at least three, if possible.

(2) The procuring entity shall publish in a newspaper of wide international circulation orsin a
relevant trade publication or technical or professional journal of wide international circulation

a notice seeking expressions of interest in submitting a proposal, unless for reasons of economy
or efficiency the procuring entity considers it undesirable to publish such a notice; the notice
shall not confer any rights on suppliers or contractors, including any right to have a proposal
evaluated. (3) The procuring entity shall establish the criteria for evaluating the proposals and
determine the relative weight to be accorded to each such criterion and the manner in which
they are to be applied in the evaluation of the proposals. The criteria shall concern:

(a) the relative managerial and technical competence of the supplier or contractor; 389

(b) the effectiveness of the proposal submitted by the supplier or contractor in meeting thesneeds
of the procuring entity; and

(c) the price submitted by the supplier or contractor for carrying out its proposal and the cest of
operating, maintaining and repairing the proposed goods or construction.

(4) A request for proposals issued by a procuring entity shall include at least the follawing
information:

(a) the name and address of the procuring entity; 303
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(b) a description of the procurement need including the technical and other parameters taswhich
the proposal must conform, as well as, in the case of procurement of construction, the location
of any construction to be effected and, in the case of services, the location where they are to be
provided,;

(c) the criteria for evaluating the proposal, expressed in monetary terms to the extent practigable,
the relative weight to be given to each such criterion, and the manner in which they will be
applied in the evaluation of the proposal; and

(d) the desired format and any instructions, including any relevant timetables applicakle in
respect of the proposal.

(5) Any modification or clarification of the request for proposals, including modification ofsthe
criteria for evaluating proposals referred to in paragraph (3) of this article, shall be communi-
cated to all suppliers or contractors participating in the request-for-proposals proceedings.

(6) The procuring entity shall treat proposals in such a manner so as to avoid the disclosure of
their contents to competing suppliers or contractors.

(7) The procuring entity may engage in negotiations with suppliers or contractors with respect to
their proposals and may seek or permit revisions of such proposals, provided that the following
conditions are satisfied:

(a) any negotiations between the procuring entity and a supplier or contractor shall be confiden-
tial;
(b) subject to article 11, one party to the negotiations shall not reveal to any other persaa any

technical, price or other market information relating to the negotiations without the consent of
the other party;

(c) the opportunity to participate in negotiations is extended to all suppliers or contractors.that
have submitted proposals and whose proposals have not been rejected.

(8) Following completion of negotiations, the procuring entity shall request all supplietss or
contractors remaining in the proceedings to submit, by a specified date, a best and final offer
with respect to all aspects of their proposals.

(9) The procuring entity shall employ the following procedures in the evaluation of proposails:

(a) only the criteria referred to in paragraph (3) of this article as set forth in the requesk for
proposals shall be considered;

(b) the effectiveness of a proposal in meeting the needs of the procuring entity shall be evaluated
separately from the price;

(c) the price of a proposal shall be considered by the procuring entity only after completien of
the technical evaluation.

(10) Any award by the procuring entity shall be made to the supplier or contractor whoseopro-
posal best meets the needs of the procuring entity as determined in accordance with the criteria
for evaluating the proposals set forth in the request for proposals, as well as with the relative
weight and manner of application of those criteria indicated in the request for proposals.
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Article 49 - Competitive negotiation 409

(1) In competitive negotiation proceedings, the procuring entity shall engage in negotiations
with a sufficient number of suppliers or contractors to ensure effective competition.

(2) Any requirements, guidelines, documents, clarifications or other information relative ta.the
negotiations that are communicated by the procuring entity to a supplier or contractor shall be
communicated on an equal basis to all other suppliers or contractors engaging in negotiations
with the procuring entity relative to the procurement.

(3) Negotiations between the procuring entity and a supplier or contractor shall be confidential,
and, except as provided in article 11, one party to those negotiations shall not reveal to any other
person any technical, price or other market information relating to the negotiations without the
consent of the other party.

(4) Following completion of negotiations, the procuring entity shall request all supplierss or
contractors remaining in the proceedings to submit, by a specified date, a best and final offer
with respect to all aspects of their proposals. The procuring entity shall select the successful
offer on the basis of such best and final offers.

Article 50 - Request for quotations 414

(1) The procuring entity shall request quotations from as many suppliers or contractors as:prac-
ticable, but from at least three, if possible. Each supplier or contractor from whom a quotation

is requested shall be informed whether any elements other than the charges for the goods or ser-
vices themselves, such as any applicable transportation and insurance charges, customs duties
and taxes, are to be included in the price.

(2) Each supplier or contractor is permitted to give only one price quotation and is not permitted
to change its quotation. No negotiations shall take place between the procuring entity and a
supplier or contractor with respect to a quotation submitted by the supplier or contractor.

(3) The procurement contract shall be awarded to the supplier or contractor that gave the lawest-
priced quotation meeting the needs of the procuring entity.

Article 51 - Single-source procurement 418

In the circumstances set forth in article 22 the procuring entity may procure the goods, construc-
tion or services by soliciting a proposal or price quotation from a single supplier or contractor.
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CHAPTER VI - REVIEW 3 420
Article 52 - Right to review 21

(1) Subject to paragraph (2) of this article, any supplier or contractor that claims to have:suf-
fered, or that may suffer, loss or injury due to a breach of a duty imposed on the procuring entity
by this Law may seek review in accordance with articles 53 to [57].

(2) The following shall not be subject to the review provided for in paragraph (1) of this artigle:

(a) the selection of a method of procurement pursuant to articles 18 to 22; 424
(b) the choice of a selection procedure pursuant to article 41 (1); 425

(c) the limitation of procurement proceedings in accordance with article 8 on the basis ek na-
tionality;

(d) a decision by the procuring entity under article 12 to reject all tenders, proposals, offers or
guotations;

(e) a refusal by the procuring entity to respond to an expression of interest in participatigg in
request-for-proposals proceedings pursuant to article 48 (2);

(f) an omission referred to in article 27 (t) or article 38 (s). 429

Article 53 - Review by procuring entity (or by approving authority) 430

(1) Unless the procurement contract has already entered into force, a complaint shall, in the first
instance, be submitted in writing to the head of the procuring entity. (However, if the complaint
is based on an act or decision of, or procedure followed by, the procuring entity, and that act,
decision or procedure was approved by an authority pursuant to this Law, the complaint shall
instead be submitted to the head of the authority that approved the act, as the case may be.)

(2) The head of the procuring entity (or of the approving authority) shall not entertain a e@@m-
plaint, unless it was submitted within 20 days of when the supplier or contractor submitting
it became aware of the circumstances giving rise to the complaint or of when that supplier or
contractor should have become aware of those circumstances, whichever is earlier.

(3) The head of the procuring entity (or of the approving authority) need not entertain a gom-
plaint, or continue to entertain a complaint, after the procurement contract has entered into
force.

(4) Unless the complaint is resolved by mutual agreement of the supplier or contractossthat
submitted it and the procuring entity, the head of the procuring entity (or of the approving

authority) shall, within 30 days after the submission of the complaint, issue a written decision.
The decision shall:

(a) state the reasons for the decision; and 435

3 States enacting the Model Law may wish to incorporate the articles on review without change or with only

such minimal changes as are necessary to meet particular important needs. However, because of constitutional or
other considerations, States might not, to one degree or another, see fit to incorporate those articles. In such cases,
the articles on review may be used to measure the adequacy of existing review procedures.
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(b) if the complaint is upheld in whole or in part, indicate the corrective measures that are.to be
taken.

(5) If the head of the procuring entity (or of the approving authority) does not issue a decision
by the time specified in paragraph (4) of this article, the supplier or contractor submitting the
complaint (or the procuring entity) is entitled immediately thereafter to institute proceedings
under article [54 or 57]. Upon the institution of such proceedings, the competence of the head
of the procuring entity (or of the approving authority) to entertain the complaint ceases.

(6) The decision of the head of the procuring entity (or of the approving authority) shall besfinal
unless proceedings are instituted under article [54 or 57].

Article 54 - Administrative review* 439

(1) A supplier or contractor entitled under article 52 to seek review may submit a complaigt to
[insert name of administrative body]:

(a) if the complaint cannot be submitted or entertained under article 53 because of the entsy into
force of the procurement contract, and provided that the complaint is submitted within 20 days

after the earlier of the time when the supplier or contractor submitting it became aware of the

circumstances giving rise to the complaint or the time when that supplier or contractor should

have become aware of those circumstances;

(b) if the head of the procuring entity does not entertain the complaint because the procurement
contract has entered into force, provided that the complaint is submitted within 20 days after
the issuance of the decision not to entertain the complaint;

(c) pursuant to article 53 (5), provided that the complaint is submitted within 20 days aftessthe
expiry of the period referred to in article 53 (4); or

(d) if the supplier or contractor claims to be adversely affected by a decision of the head of the
procuring entity (or of the approving authority) under article 53, provided that the complaint is
submitted within 20 days after the issuance of the decision.

(2) Upon receipt of a complaint, the [insert name of administrative body] shall give notice of
the complaint promptly to the procuring entity (or to the approving authority).

(3) The [insert name of administrative body] may [grant] [recommendle or more of theass
following remedies, unless it dismisses the complaint:

(a) declare the legal rules or principles that govern the subject-matter of the complaint; 4

(b) prohibit the procuring entity from acting or deciding unlawfully or from following an um-
lawful procedure;

(c) require the procuring entity that has acted or proceeded in an unlawful manner, or that has

4 States where hierarchical administrative review of administrative actions, decisions and procedures is not a

feature of the legal system may omit article 54 and provide only for judicial review (article 57).
5 Optional language is presented in order to accommodate those States where review bodies do not have the

power to grant the remedies listed below but can make recommendations.
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reached an unlawful decision, to act or to proceed in a lawful manner or to reach a lawful
decision;

(d) annul in whole or in part an unlawful act or decision of the procuring entity, other thansany
act or decision bringing the procurement contract into force;

(e) revise an unlawful decision by the procuring entity or substitute its own decision for such a
decision, other than any decision bringing the procurement contract into force;

(f) require the payment of compensation for 452

A 453
Option |
454

any reasonable costs incurred by the supplier or contractor submitting the complaint in
connection with the procurement proceedings as a result of an unlawful act or decision
of, or procedure followed by, the procuring entity;

455

Option I

456

loss or injury suffered by the supplier or contractor submitting the complaint in connec-
tion with the procurement proceedings;

(g) order that the procurement proceedings be terminated. 457

(4) The [insert name of administrative body] shall within 30 days issue a written decision«gon-
cerning the complaint, stating the reasons for the decision and the remedies granted, if any.

(5) The decision shall be final unless an action is commenced under article 57. 459

Article 55 - Certain rules applicable to review proceedings under article 53 [and article 54] o

(1) Promptly after the submission of a complaint under article 53 [or article 54], the head efithe
procuring entity (or of the approving authority) [, or the [insert name of administrative body], as
the case may be,] shall notify all suppliers or contractors participating in the procurement pro-
ceedings to which the complaint relates of the submission of the complaint and of its substance.

(2) Any such supplier or contractor or any governmental authority whose interests are or.eould
be affected by the review proceedings has a right to participate in the review proceedings. A
supplier or contractor that fails to participate in the review proceedings is barred from subse-
guently making the same type of claim.

(3) A copy of the decision of the head of the procuring entity (or of the approving authority |,
or of the [insert name of administrative body], as the case may be,] shall be furnished within five
days after the issuance of the decision to the supplier or contractor submitting the complaint,
to the procuring entity and to any other supplier or contractor or governmental authority that
has participated in the review proceedings. In addition, after the decision has been issued,
the complaint and the decision shall be promptly made available for inspection by the general
public, provided, however, that no information shall be disclosed if its disclosure would be
contrary to law, would impede law enforcement, would not be in the public interest, would
prejudice legitimate commercial interests of the parties or would inhibit fair competition.
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Article 56 - Suspension of procurement proceedings 464

(1) The timely submission of a complaint under article 53 [or article 54] suspends the prosure-
ment proceedings for a period of seven days, provided that the complaint is not frivolous and
contains a declaration the contents of which, if proven, demonstrate that the supplier or contrac-
tor will suffer irreparable injury in the absence of a suspension, it is probable that the complaint
will succeed and the granting of the suspension would not cause disproportionate harm to the
procuring entity or to other suppliers or contractors.

(2) When the procurement contract enters into force, the timely submission of a complaint
under article 54 shall suspend performance of the procurement contract for a period of seven
days, provided the complaint meets the requirements set forth in paragraph (1) of this article.

(3) The head of the procuring entity (or of the approving authority) [, or the [insert name: of
administrative body],] may extend the suspension provided for in paragraph (1) of this article,
[and the [insert name of administrative body] may extend the suspension provided for in para-
graph (2) of this article,] in order to preserve the rights of the supplier or contractor submitting
the complaint or commencing the action pending the disposition of the review proceedings,
provided that the total period of suspension shall not exceed 30 days.

(4) The suspension provided for by this article shall not apply if the procuring entity certiies
that urgent public interest considerations require the procurement to proceed. The certification,
which shall state the grounds for the finding that such urgent considerations exist and which
shall be made a part of the record of the procurement proceedings, is conclusive with respect to
all levels of review except judicial review.

(5) Any decision by the procuring entity under this article and the grounds and circumstances
therefor shall be made part of the record of the procurement proceedings.

Article 57 - Judicial review 470

The [insert name of court or courts] has jurisdiction over actions pursuant to article 52-and
petitions for judicial review of decisions made by review bodies, or of the failure of those
bodies to make a decision within the prescribed time-limit, under article 53 [or 54].

[Endnotes]
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