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BeepeHunel.

Introduction

1. IlpencraBiieHHbIE PYKOBOMSIINE MNPUHIIUIIBI
MpeIHA3HAYCHBI ISl OOJISTYCHUsSI COCTABIICHUS
KOHTPAKTOB, KacaloOlUXCs  MEXIyHapOIHON
nepeiayd HOy-Xay B MaIlIMHOCTpOeHHH. Taxue
KOHTPaKThHl ~ MPUOOPETalOT  BCE  OOJBIIYIO
BOXXHOCTh B MEXIYHAPOAHBIX  JIETOBBIX
OTHOIICHHUSAX, CHOCOOCTBYSI TPOABIKEHUIO W
PpacIpOCTpaHEHUIO TEXHUYECKUX 3HAHUI B MUDE.

A. Lenb

Purpose

1. The present Guide is intended to facilitate the
drawing up of contracts relating to the international
transfer of know-how in the engineering industry.
Such contracts are becoming of ever-increasing
importance in international dealings and help to
promote an international diffusion of technical
knowledge.

B. Npeamer

2. 3agavya pyKOBOISIINX TPUHITATIOB - IIPUBIICYh
BHUMaHU€ K  HEKOTOPHIM  mpobiiemam,
crenn(UYECKUM JJIsl DTOTO TUIA KOHTPAKTa, U
cTaTh 0a30# IS OTHICKAHMS PEITEHU, KOTOPHIE
YYHTHIBAJIA OB HHTEPECHI 00€UX CTOPOH B IENISIX
YCTpaHEHHUS BO3MOXHBIX pa3HOTIACHHA IPHU
WCTIOTHEHUH KOHTPAKTOB.

Subject

2. The main object of the Guide is to draw attention
to certain problems peculiar to this type of contract
and to serve as a basis for solutions that take account
of the interests of both parties so as to reduce the
likelihood of disputes arising from the execution of
contracts.

C. MNpenocTopoxHoOCTH

Precautions

3. (i) PykoBopsmire NpUHIUITBEI COCPEIOTOUCHBI
Ha TOM, YTOOBI JOBECTH JI0 IOHUMAaHUS CTOPOH,
3aKITI0YAIONIHX MoJ00HbIE KOHTPAKTEHI,
HEO0XOIUMOCTD Kpaiine BHUMATEIIEHOTO
MOJIX0/1a K Jiely W SCHOTO TOHMMAaHHS CBOWX
COOTBETCTBYIOIINX IIPaB U 00s13aTeIBCTB. Takoit
MOOXOA TOMOXKET B OydymeM u30exaTb
MHOXecTBa NpobieM, TeM OoJiee UYTO €IMHCTBA
TOUEK 3pEHUs] Ha 00CYKIAEMBbIi 3/1eCh PEAMET
710 CHIX TIOp HE CYLIECTBYET.

(i1) ITo Toli >xe MpHYKMHE CIEMyeT TOMHUTbD, YTO
npeiaraemple  PykoBonsipe — MPHHIMIIEL
OTHIOAb HE CTaBAT LENbI0 M30aBUTH CTOPOH B
MEeperoBopax OT HEOOXOOUMOCTH PETYISPHO
oOpariaThCst 3a KOHCYJIbTaluen K
KBaJIM(UIUPOBAHHBIM IOPUCTAM.

3. (1) A main theme of the Guide is the need for the
parties to such contracts to draw them up with the
utmost care so as to make clear their respective
rights and obligations. This precaution which, in
any contract, may prevent later difficulties is
especially advisable because the subject matter here
is in a state of flux.

(i1) For the same reason, it should be understood that
this Guide will not absolve negotiators from the
need to take timely expert legal advice.
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II. O6wmMe BONpPOCHI, Kacawlmecs Hoy-xay 1M ero nepeapaum

General considerations concerning know-how and its transfer

A. OnpegeneHve 1 XxapakTepuUCTUKM HOY-Xay

Definition and characteristics of know-how

4. (1) [laHO MHOXXECTBO OTIpEICIICHIA HOY-Xay. B
3aBHCHMOCTH OT KOHKPETHBIX OOCTOSTEIHCTB
HOY-Xay MOXET COCTOSITh JJII KOHKPETHOIO
W3JIeNUsl WM  KATETOpUM  W3JACIHd, U3
TEXHUYECKOH HH(OPMAIUY B IIEJIOM JTUOO 4acTH
ee, HEOOXOIMMBIX I TMPOCKTHUPOBAHHUS,
MPOM3BOJICTBA, OSKCIUTyaTal[dd, PEMOHTA WIIH
MapKeTHHra W3JCIUs WIA HU3IeNHUH, JH0o
OTJIENBHBIX 3JIEMEHTOB HX, JINOO COYETAHUS TOTO
u gapyroro. Eciu pedbp HAET O KOHKPETHBIX
METOJIaX WM TIpolleccax, HOYy-Xay MOXKET
MIPEICTaBIISIT co0oif OTIpEICIICHHY IO
TEXHUUYECKYIO HH(POPMAIIHIO, HEOOXOAUMYIO IS
pa3paboOTKH U WCIIONB30BAHUS  YIOMSHYTBIX
W3JIENAIA WIIH TIPOIECCOB B IEJIOM, PaBHO KaK H
4acTh ee.

(i1) Hoy-xay — 3TO SKOHOMHYECKH aKTHB, 1 JJIs
TOTO, YTOOBI 3TUM aKTHUBOM BOCIIOJIb30BAaThCH,
BIIAJICITBITY HE00X0IUMO obmanaTh
oTIpeIeTICHHBIM YPOBHEM HayYHBIX u
TEXHUYECKUX 3HAHUN U YMCHUH.

4. (i) Many definitions of know-how have been
given. According to the circumstances know-how
can consist, for a given product or category of
products, of the whole or part of the technical
information needed for designing, manufacturing,
using, maintaining or possibly marketing the
product or products or some elements thereof, or for
any combination of these operations; in the case of
techniques or processes, know-how can consist of
the whole or part of technical information needed
for designing and using them.

(il)) Know-how is an economic asset for the
exploitation of which, however, its possessor must
have some scientific or technical ability.

B. TexHunuyeckue cpencrsa

Technical means

5. (i) Texuuueckas wuHbOpMaLHUsA, Kak
COCTaBJIAIONIAs HOYy-Xay, MOXET BKIIOYaTh B
ceOsT B 3aBUCUMOCTH  OT  KOHKPETHBIX
00CTOATEIBCTB:

(a) mzmenust: oOpasLbl, HE3aPETHCTPUPOBAHHBIC
HOPOEKTH, O00OpyZOBaHHME M  MEXAaHU3MBI,
anmaparypy, 3amacHble YacTH, WHCTPYMEHTHI,
crelnalIbHbIE IPUHAMICKHOCTH, U T. [.;

(b) TexHHWYECKYIO JOKYMEHTAIHIO: (OPMYIIBL,
pacueTsl, IUIaHbl, PUCYHKH, HEMATEHTOBAaHHbIC
M300pETeHMS U T.JI.;

(c) ykazaHMA: TpUMEYaHUS IO TMIPOEKTY,
MPOU3BOJACTBY MJIM JKCIUTyaTallud TOTO WM
MHOTO W3JeNHs WIM Ipolecca, CreluduKe ero
MPOM3BOJCTBA WM  yKa3aHHsS IO  €ro
IKCIUTyaTalliy, YKa3aHHs TEXHOJIOTHYECKOTO
XapakTepa, TOSCHEHHS K HHUM, JaHHBIC

5. (1) The technical information which constitutes
know-how may comprise, according to
circumstances:

(a) Items: samples, unregistered designs, machines,
apparatus, spare parts, tools, special accessories,
etc.;

(b) Technical documents: formulae, calculations,
plans, drawings, unpatented inventions, etc.;

(c) Instructions: notes concerning the design,
manufacture or use of the product or process, shop
practices or practical advice on execution, technical
recipes, explanations supplementing a patent, data
on the organization of work: requirements in regard
to buildings, layout of plant, production routing and
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OTHOCUTEIBLHO OpraHu3anuu paboThI:
PEKOMEHIAIUH TI0 BOTIPOCaM MoI0opa 3AaHuil 1
MOMEIIIEHUH, TIaH-CXEeMbI TPEANPUATHN, IUKIIBI
MIPOM3BOJICTBA M METOABI KOHTPOJISA, YPOBHIO
KBAIM(UKALMK TIEPCOHANIA U HKOHOMUYECKHE
pacyeTHBIC JaHHBIC, HATIPUMEP, PACXOJIOB U T. 1.

[CMm. maparpadsl. 37 u 38: Buapl TexHHMYeCKHX
M3IeNui U TOKYMEHTalus — Y Ka3aHu4. |

(i) Cornamenuss MO HOy-Xay MOTYT TaKkKe
OXBaThIBaTh IIATEHTOBAHHBIE H300PETCHUS H
3aperuCTPUPOBAHHBIC TIPOEKTHI (CM. Tmaparpadsl
7 (ii) m 62 - 66).

inspection methods, qualifications of personnel and
data helpful economically, such as costing data, etc.

[See paras. 37 and 38: Supply of the technical
means. |

(i1)) Know-how agreements may also cover patented
inventions and registered designs (see paras. 7 (ii)
and 62 to 60).

C. iOpnanyeckas 3awmTa

Legal protection

6. (i) B oramume OT MAaTEHTOBAHHOTO
n300peTeHys, Uil HOy-Xay HHM HallMOHaJbHOH,
HU MEXIYyHApOAHOW OCO0OH IOpUINYECKOH
3aIUTHl HE MPEIyCMOTPEHO; HOPMATHBHBIC
JOKYMEHTBl ~ Takoro  poja  HUTAe  He
3apeTUCTPUPOBAHBI U HE W3aHbl. Ecnu HOy-Xxay
HE HOCHT 3aKPBITOrO XapakTepa, OHO HE MOXET
OBITH 3alIUIICHO, TIOJ00HO MATEHTY, Ybs 3allUTa
IOpUIIMYEcK rapantupoBana. OJHaKO B ciiydae
HE3aKOHHOTO PACKPBITHSI HOY-Xay €ro Biajesnel,
HE OTKa3bIBasiCh OT TapaHTHPOBAaHHBIX €My
JIOTOBOPOM  BO3MOXHOCTEH, MW JCUCTBYs B
paMKax CYIIECTBYIOLIETO 3aKOHOJATEIbCTBA
BIIpaBe OOpaTHUTHCS U 3a CyAeOHOM 3aIUTOMN, KaK
TO: TOJaTh HMCK O BO3MCIICHUH YOBITKOB W,
BO3MOXXHO, TIPUMEHEHHH K  HAPYLIUTEIIO
CyIeOHBIX Mep, B TOM YHUCIIE, ¥ 3aIPETHUTEIBHOTO
XapakTepa, Kak CpeACTBO MPOTUBOAECHCTBHUS
He0JIaroBUIHON KOHKYPEHIIUH, JIN0O HAJIOKEHHUE
mrpada u T.4. (cM. Taxoke naparpad. 11 (iv)).

(i1) Iloka maTteHTOCIIOCOOHOE HM300pEeTEeHHE HE
3armaTeHTOBaHO, OHO paccMaTpuBaeTCs
WUCKIIIOYUTEIBHO KaK  HOy-Xay, 4TO HE
WCKIIFOYaeT MOCieAyIoneld NoJaun 3asBKU Ha
MaTeHT B COOTBETCTBHHM C CYIIECTBYIOIUM
MATECHTHBIM 3aKOHOAATEIHCTBOM.

6. (i) Unlike a patented invention, know-how does
not yet enjoy any special legal protection, national
or international; it is neither registered nor
published. If the know-how is disclosed it cannot be
protected as a patent would be by a legal instrument.
In the event of its illicit disclosure, however, its
possessor may, without prejudice to any contractual
remedies, have recourse to such protection as the
applicable ordinary law may provide: damages and
possibly an injunction against unfair competition,
penal sanctions, etc. (see also para. 11 (iv)).

(i1) As long as a patentable invention is not patented,
it can only be treated as know-how, which does not
preclude a later application for a patent, subject
always to the relevant national laws on patents.

D. Hoy-xay u naTeHTbl

Knew-how and patents

7. IlpuuuHBl, TO KOTOPHIM HOY-Xay HeE
3armaTeHTOBAHO, MOTYT OBITh Pa3JTUYHBIMH:

7. The reasons for which know-how is not patented
are NUMerous:

PyxoBoasiIue IPHHIMIIBL JJIs1 COCTABICHHSI KOHTPAKTOB MEKTyHAPOJHON ITepeiadl HOy-Xay B MalllMHOCTPOCHUN
Guide for use in drawing up contracts relating to the international transfer of know-how in the engineering industry


https://miripravo.ru/

MIRIPRAVO.RU — AHAJTUTUKA, KOHTPAKTbI, LEXMERCATORIA

(i) Ilpexnme Bcero, M300peTeHHE HE BCeETrAa
MaTEHTOCHOCOOHO (M300peTaTeIbHBINA 3JIEMEHT
HEJIOCTATOYEH; 00JacTh HCKIIIOYEHA COTIIACHO
JICHCTBYIONIEMY 3aKOHOJIATEIBCTRY U T. J1.);

(i1) Hoy-xay MOXeET U CJeloBaTh 3a MaTCHTOM;
OIBIT,  NPHOOPETEHHBI  MPOMBIIIICHHBIM
WCTIONb30BAHUEM TaTE€HTAa, MOXET BBI3BATh
MOSIBJICHWE W JIONOJHUTEIHHOTO  HOY-Xay,
MOT'YIIETO HJIn HE MOrymero OLITH
3araTeHTOBaHHBIM;

(ii1) Haxonen, HOy-Xay MOXET CITYHTh 3aMEHON
MaTeHTA, €CIIU MPHOPUTET OTAAH CEKPETHOCTH, a
He 0€30MacHOCTH.

[C mnpobremamMu HOy-Xay, CBSA3aHHBIMH C
NaTeHTaMH, MOYHO O3HAKOMUTBCS B

naparpadax. 62-66 u 78.]

(i) First of all the invention is not always patentable
(inventive element insufficient; domain excluded
by the law, etc.);

(i1) The know-how may be subsequent to the patent;
the experience acquired through the industrial
exploitation of a patent may give rise to
complementary know-how which can or cannot be
patented;

(iii) Finally, know-how may be a substitute for a
patent when secrecy is preferred to security.

[The problem of know-how connected with patents
is dealt with in paras. 62 to 66 and 78.]

E. DnemMeHTbl CEKpeTHOCTU

Elements of secrecy

8. (i) Hoy-xay 0OBIYHO COCTOSAT W3 MHOXECTBA
9JIEMEHTOB, M3 KOTOPBIX, KaK MHHHUMYM, OJMH
WIH JaXe HECKOJbKO HOCST  CEKPETHBIH
Xapaktep. YIIOMSHYTas CeKPETHOCTh MOBBIIIACT
SKOHOMHMYECKYIO IIEHHOCTh HOY-Xay U MPHIACT
0COOBIN IOPUAMYECKHHA XapakTep ero mepemaye.
CekpeTHOCTh HE BCerja IOCTOSHHA, W HE
00s13aTeNbHO €CTh MPEeporaThBa €AMHCTBEHHOTO
Bhanmenbiia. M mMoka CEKpeTHOCTh He craja
BCCOOIIMM JOCTOSIHHEM, 3TO TO3BOJIET €€
BIaeNbl[aM  TOJIb30BATHCS  OMPEACICHHBIM
MPEUMYIIIECTBOM TI0 OTHOIICHHID K CBOMM
KOHKYpPEHTaM — BPEMEHHBIM IIPEHMYILIECTBOM,
YTO JIUING TIOATAIKMBAET BIAAENbIA, KAK MOKHO
JIOJIBIIIE COXPAHSTH CTATyC-KBO.

(i1) B HIKECTIC Y FOIIUX naparpadax
npeaiaraeMpix  PyKOBOMMIIUX — TPHHIMITOB
NPSIMO WJIA KOCBEHHO PacCMaTpUBAETCsI BOIPOC
0 TOCJIEICTBUSAX, OKA3bIBAEMBIX CEKPETHOCTHIO
Ha JIOrOBOPHBIC 00513aTEIILCTBA CTOPOH:

[Maparpadst:

Oco0sIe pHCKH, CBA3aHHBIE ¢ TIepenadeit - 11
Hanpueitmue pucku — 14

[IpenBaputensHble TIEperoBopel — 15 - 22 (T

18))
Cpoxu 00s13aTENBCTB CTOPOH — 25

8. (i) Know-how normally consists of a number of
elements of which at least one or, failing that, a
combination of elements, is of a secret nature. This
secrecy adds to the economic value of the know-
how and gives a special juridical character to its
transfer. The secret is not necessarily permanent,
nor is it necessarily the prerogative of a single
possessor. Nevertheless, in so far as there is a secret,
and so long as it is not disclosed, each of its
possessors enjoys an advantage over his
competitors - an advantage that the possessor is all
the more concerned to exploit because it is
temporary.

(i1) The present Guide deals directly or indirectly
with the consequences of secrecy on the obligations
of the parties in the following paragraphs:

Paragraphs:

Special risks involved in the transfer - 11
Further risks - 14

14

Preliminary negotiations - 15 to 22 (chap. III)

Duration of obligations of the parties — 25

PyxoBoasiIue IPHHIMIIBL JJIs1 COCTABICHHSI KOHTPAKTOB MEKTyHAPOJHON ITepeiadl HOy-Xay B MalllMHOCTPOCHUN
Guide for use in drawing up contracts relating to the international transfer of know-how in the engineering industry


https://miripravo.ru/

MIRIPRAVO.RU — AHAJTUTUKA, KOHTPAKTbI, LEXMERCATORIA

Bomnpockl OTKpBITOCTH U 3aKphITOCTH — 26 (i1)
CoxpaHeHHEe  CEKPETHOCTH:  00s3aTeIbCTBA
noseputens — 44

OOmeH Hoy-xay — 53 (i1)
CoxpaHeHHe TalHbI:
00s13aTeNbCTBA LIecCHoHapus — 54

[TocnencTBust HEMpPEeTHAMEPEHHOTO PACKPBITH
cekpera — 55

YBegomMieHus o nmompaskax - 59-61

OTBETCTBEHHOCTH 3a pasriaiieHue
KoH(UAeHIIMaNbHON nHpopMaluu — 82

D¢ ekt ncreuenus Kontpaxra — 88 (iii)

(ii1) MoxkeT MpOU30HTH, YTO HOYy-Xay HE UMEET
JJIEMEHTOB CEKPETHOCTH, OJHAKO HYTO €ro
meperada  O3HayaeT  JUIA  ECCHOHApHS
OKOHOMHIO BpeMeHH u cpenctB. (TepmuHsI
«JIOBEPHUTENb» M «IECCUOHAPUN» HE Ba)KHBI B
CTPOTO  IOPHIMYECKOM CMBICJIC, a JIHIIb
npesHa3sHa4eHbl IS YHOTpeOleHus B JTaHHOM
KOHTEKCTE).

Public-policy provisions - 26 (ii)

Preservation of secrecy: grantor's obligations - 44

Exchange of know-how - 53 (ii)
Preservation of secrecy:
grantee's obligations - 54

Effect of the accidental loss of secrecy - 55

Communication of improvements - 59 to 61

Liability for disclosure of secret information - 82

Effect of the expiry of the contract - 88 (iii)

(ii1) It may also happen that the know-how has no
element of secrecy, but that its transfer represents a
saving of time and money for a possible grantee.
(The terms "grantor" and "grantee" have no precise
legal significance, but correspond to current usage.).

F. Mepenaya Hoy-xay

Transfer of know-how

9. KoHTpakT Ha nepenady HOy-xay

KonTpakT Ha mepenady HOy-xay oOIpesenser
CPOKM U YCJOBHA, Ha KOTOPHIX HOY-Xay
nepenaercs ot [oepurens k Illeccuonaputo
(Tepmunvr "0osepumensv” u "yeccuonapuii” ne
uMerom mouHo20 PUOUYECKO20 3HAYEHUs, a
COOMBEMCMEYIOM MeKyemy UCHOIbI0BAHUIO).

10. 3anHTEpPECOBAHHOCTH CTOPOH B TIEpeIaye

IMeccnonapuili B KOHTpakTe Ha Ilepenady HOy-
Xay OOBIYHO JKeNaeT MPHOOPECTH TEXHUYECKYIO
nHpOpMaLMIO, KOTOPOM HE  pacroiyaraer,
OpUYeM MUHYS JOOKYWIMBBIH MeTon mpod H
omrbok. OOBIMHO OH OXHJAET MONYYHTh U
BBITOAY oT HCIIOTIb30BAHHSA HOY-Xay,
MO3BOJIAIOIIYI0 JOCTUYb €My TOTO WM HHOTO
Ka4yeCTBEHHO HOBOrO YpoBHs. JloBeputens ke,
nepeaasas HOy-xay, CTPEMHTCSI IIPUOOPECTH OT

9. The contract for the transfer of know-how

The know-how contract lays down the terms and
conditions upon which the know-how is transferred
from the grantor to the grantee (The terms "grantor"
and "grantee" have no precise legal significance,
but correspond to current usage).

10. Parties' interest in the transfer

The grantee in a contract for the transfer of know-
how usually wishes to acquire more rapidly than
would be possible by trial and error technical
information which he does not possess. Usually he
expects to obtain some return from the know-how
and to achieve certain quality standards. The main
desire of the grantor in transferring his know-how is
to get something in exchange, usually of a pecuniary
nature. Sometimes he may also wish to co-operate
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I{eccronapuist HEUTO B3aMEH, OOBIYHO JICHEKHOM
BhIpaKCHHH. HOTJAa OH 3aWHTEPECOBAH B
corpynuudectBe ¢ lleccmonapumem — Ha
MPOMBIIITICHHOM HITH KOMMEPYECKOM.

11. Ocobrie pucku

(i) Hdna obeux cTOpoH mepenadya HOY-Xay
CONpPSKEHa C LeJbIM KOMIUIEKCOM OoJee
CIIOXHBIX IPOOJIEM, HEXKENH eciy OBl pedb IuIa
0 TaTeHTe, NepeAadye aBTOPCKOrO IpaBa WM
JUIEH3UOHHOM COTJIAIlCHNN;

(i1) JoBepurens MOXKET omacaTbes, UTO, B ClIydae
pasrnamenus cekpera Lleccuonapuem uim kem-
HI/IGy,Z[B n3 €ro NIOAYMHCHHBIX WK KOJIJIET, OH HE
CMOXKET PAacCUMTHIBATh HUA HA KaKOE aJeKBaTHOE
BO3MEIIIEHHE; KPOME TOTr0, OH HE BCErja roToB
NpUHATH Tpeuioxkenue Lleccmonapwus, naxe,
HEeB3Mpas Ha 3aBEPEHUs] IOCJIEAHEro O
OJaronpusTHBIX MHEPCIEKTHBAX COBEpIIACMON
CIEJIKM, €CIM He YBepeH /O KOHIAa B
BO3MOXHOCTAX  lleccmoHapust B YHCTO
TEXHUYECKOM IulaHe (Hamp., OTCYTCTBHE Y
LleccroHapus TOro WM HHOTO 000pPYIOBaHH!);

(ii1) Lleccnonapuii, cTpeMsIIIUICS UCTIONB30BATh
HOYy-Xay paau TOro, 4yToObl JOTHATH WM AaXe
MPEB30UTU CBOMX KOHKYPEHTOB B TOW WJIM MHOU
TEXHHYECKOM  o0JacTu,  TakkKe  MOXKET
HUCIIBITBIBATL ONIACCHHUA IO IMOBOJAY TOTI'O, 4YTO
TallHAa — CcerogHsi TaillHa, a 3aBTpa YyxkKe
nepecTaHeT ObITb TAaKOBOH, JMOO HpoCTO HE
BEPHUTH, YTO CyMEET BOIUIOTUTH HJICI0 HOY-Xay Ha
IIPaKTUKe; APYIMMH  CJIOBaMH, OH  HE
pacmonaraeT HpPOYHBIM  (DYHIAMEHTOM  JUIS
OTpe/ieTIeHUS WUCTUHHOMN LIEHHOCTH
IPEUMYIIECTB, MaclTadbl  KOTOPHIX €My
HEU3BECTHBI;

(iv) IIpobGnemer mepemaun HOy-Xxay Ha
HALMOHAJILHOM ~ YPOBHE YCyryOJSsIIOTCS — Ha
MEKIYHAPOIHOM YPOBHE OTCYTCTBUEM YETKO
pErIIaMeHTHPOBAHHBIX B MEXKIYHApPOIHBIX
KOHBEHIMSAX II0 3alllUTe HOYy-Xay YCJIOBHI,
HOYTH HOBCEMECTHBIM OTCYTCTBHEM
CIICIMATBHBIX ~ HALMOHAJIBHBIX ~3aKOHOB IO
BOIIPOCAM TEpefayd M PACKPBITUS HOY-Xay.
Ecin ke 1onoOHBIE 3aKOHBI KOe-Iie |
CYIIECTBYIOT, OHHM 3a4acTyl0  pa3UTEIbHO
OTJIMYAIOTCS IPYT OT ApYyTa.

12. TlepBoocHoBa BbIOOpa
KOHTPAKTY — B3aUMHOE JIOBEpHE

napTHepa  IIo

with the grantee in industrial or commercial
operations.

11. Special risks

(i) The transfer of know-how involves more
complex problems for the two parties than those
generally connected with patent or copyright
transfer or license agreements;

(il)) The grantor may fear that if the secret is
divulged by the grantee or by his staff, he will not
have any satisfactory redress; in addition, he may
hesitate to accede to the grantee's request that he
should guarantee the results of the application of a
process which the grantee may not be fully
equipped to carry out;

(iii) The grantee, who generally wishes to use the
know-how in order to equal or surpass his
competitors in the technical field, may fear that the
secret already is in, or sooner or later may come
into, their possession, or he may fear being unable
to obtain the desired results; in other words, he has
no sure basis for assessing an advantage whose
duration and scope are unknown to him;

(iv) These problems inherent in the transfer of
know-how at the national level are compounded at
the international level, in addition to the absence of
specific provisions in international conventions on
the protection of know-how, by the almost general
absence of special legislation in national laws to
which the transfer and disclosure of know-how are
subject and where such legislation exists, by its
extreme diversity.

12. Choice of contracting partner - Mutual
confidence
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[IpyauMas BO BHHMMaHUE IE€PEUUCIICHHBIC
CJIO)KHOCTH, CTOPOHAM HAJJIEKUT MPOSBISTH
Ype3BbIYaHYI0 OCMOTPUTEIBHOCTD IIPU BBIOOpE
[apTHEPOB. YIOMSHYTass OCMOTPUTEIBHOCTb
TeM OoJiee OIpaBaHa, MOCKOIbKY KOHTPAKT I10
nepefaye HOy-Xay IIpeArojaraeT BbICOKHUM
YpOBEHb B3aMMHOI'O JIOBEpUsl U YECTHOCTb
HaMEpEeHUH.

13. KontpakTsl intuitu personae

BBuny Toro, uTo B3auMHOE JOBEpPHE CTOPOH, KaK
W caM¥ CTOPOHHI - QyHIaMEHTAITLHBIE JIIEMEHTHI
B KOHTpakKTax IO Iepegade HOy-Xay, HHOT/A
MOXET  BO3HHKHYTH  HEOOXOIUMOCTb B
AQHHYJIIMPOBAaHUM M TaKUX  KOHTPAKTOB,
HanpuMmep, B CIy4yae U3MEHEHUS TOW WM UHOU
CTOPOHOH WAEGHTHYHOCTH WM yTpare HMHU
3(h(HeKTUBHOTO KOHTPOIIS (BCIIEJCTBHUE CIUSHUH,
00bEIUHEHUH U T. I1.).

14. lanpHelue pucku

(i) Jake mpH HAIMYAK CaMBIX YECTHBIX
HaMEpEeHUH CTOPOH, KOHTPAKT IO Mepeaaye Hoy-
Xay BCErma COIEPXHUT psaA cHeunpuuecKux
PHUCKOB, KOTOpPbIE CTOPOHBI TakXe HE JOJKHBI
YIIyCKaTh U3 BULY.

(i1) be30T3BIBHOM XapakTep nepenavn

3aBmaneB Hoy-xay, lleccmoHapwmii mpocto He
CMOKET 3a0BbITh MpEIMET HOy-Xay WIH Ke
BO3BPATUTH €r0 BO BCEH MOIHOTE JlOBEPUTEIIO.
[HacTosiTenbHO peKOMEHIyeM O3HAKOMHTBCS C
[Taparpadom 32, rae JIETaITEHO
paccMaTpUBarOTCs BCE OTPaHUYEHHUA. |

(ii1) Bpemennoit gaxrop

Kpome TOro, BpeMEHHOIl NPOMEXKYTOK, B
TEYEHHE  KOTOPOrO0  HOy-Xay  COXpaHseT
LEHHOCTh, W3HAYaJIbHO HEONPEIC/ICHHBINH, W
CTOPOHBI 00s13aHbI YUUTHIBATh, YTO B Pe3yJIbTaTe
OBICTPOrO MPOIBWXEHUSI BIEPE] TEXHOJOTHUH,
paHO WM TIO3IHO HOy-Xay CTaHOBHTCS
BCCOOLIMM JOCTOSIHUEM H JIOBOJILHO CKOPO
yTpayMBaeT IMEPBOHAYAIBHYIO LEHHOCTh (CM.
naparpad. 55).

Because of these uncertainties, the parties should
choose their contracting partners with the utmost
care. This precaution is all the more justified in that
a contract of know-how requires a high degree of
mutual confidence and good faith.

13. Contract intuitu personae

In view of the fact that mutual confidence between
the parties as well as their identity are fundamental
elements in any contract of know-how, it is
sometimes provided that they may terminate it if the
parties change their identity or effective control (by
amalgamations, mergers, etc.).

14. Further risks

(i) Even assuming perfect good faith between the
parties, a know-how contract always carries a series
of particular risks of which the parties ought to take
account.

(i) Irreversible effect of transfer

Once in possession of the know-how, the grantee
will not be able to forget it or to return it in its
entirety to the grantor. [Paragraph 32 which deals
with these limitations should be read with this
reservation particularly in mind.]

(ii1) Time factor

Furthermore the time during which know-how
retains its value is uncertain and the parties should
take account of the possibility that, as a result of
rapid technological development, know-how may
become public knowledge and lose its value within
a short time (see para. 55)
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III1. NpeaBapuTenbHble NeperoBopbl

Preliminary negotiations

A. Problem of secrecy

MpobnemMa cekpeTHOCTH

15. IIpenBapurtenbHbie MepEroBOPbI
OTHOCUTEIBHO 3aKIIOYCHHUS KOHTpaKTa IO
mepedadye  HOy-xay, OYEBHAHO, KAacaroTcCs

XapakTepa, MaciuTaba U CPOKOB OKa3bIBaeMbIX
CTOPOHaMH yCIyI, a TaKkKe pa3pelIeHuH,
KOTOpBIE IPEACTOUT 3apaHee Moay4duTh. B 3ToM
CMBICJIE OHH MaJIO YeM OTJINYAIOTCS OT OOBIYHBIX
MpeBApUTEIbHBIX MEPEroBOPOB IO BOIPOCAM
3aKITIOYCHUS IpyTUX KOHTPaKTOB Ha
MEX/TyHapOIHYIO TIOCTaBKY TOBapOB.

16. CBg3aHHEBIE C 3TUM CI0KHOCTH

Ecnu peur wuger o nepegaye HoOy-xay,
0c0OEHHOCTh 3TUX MIpeIBAPUTEIBHBIX
MIEPETOBOPOB COCTOUT, MIPEXKAE BCETO, B TOM, UTO
OHM  KacaloTcsi  NpoOJeMbl  COXpaHEHHS
nojydeHHOW MH(QOpMalMu B CEKpeTe; BOIPOC
3TOT JOCTATOYHO JAEJNUKATHBIMA, TOCKOJBKY
BJIQJENEL] HOY-Xay, C OJHOH CTOpOHBI,
CTPpEMUTCH mpeaoCTaBUTh MMOTCHUHAJIBHOMY
Leccuonapuro ~ gocTtaToyHo  WH(OpMAIWH,
9TOOBl 3aWHTEPECOBATh €ro W TOOYIUTh K
3aKJIIOYEHHUIO JIOTOBOPA, C JIPYroil, HE CKa3aTh
€My JINITHETO, W, TEM CaMbIM, H30aBHThH €TO OT
HEO0OXOUMOCTH BCTYNATh B ATY CHETKY.

17. IlpenocTopoKHOCTH, O KOTOPBIX CIEIyeT
noMHUTH JloBepuTento

[IpencraBurenu Hosepurens JOJKHBI
COOJIFO/IaTh OTPE/ICIIEHHYI0 OCMOTPUTEIBHOCTD,
9TOOBI HE PACKPHITh TaliHY IO HEOCTOPOKHOCTH
B XoIe OOCYXICHHS, WIH >K€ TMPOCTO IaTh
OIMOHEHTY KOCBEHHYIO MH(OPMAIHIO, KOTOpast
crocoOcTBOBaa OBI pa3raike iM 00CYKIaeMOoro
MeToJa HOy-Xay. B 0COO€HHOCTH 3TO HAJIEKUT
MOMHUTH  IIEPETOBOPIIMKAM  IpH  HalMe
9KCTIEPTOB, MH(POPMHUPOBAHHBIX O IOCICIHUX
JTOCTI)KEHHSAX B TAHHOW 00JACTH.

18. Onncanue moTy9YeHHBIX PE3YIhbTaTOB

(i) OnHuM U3 peleHnid, KOTOPOE CTOPOHBI MOTYT
BBIOpaTh B IIETSX COXPAHEHHS CEKPETHOCTU B
XOA€ IpeIBapUTEIbHBIX II€PETOBOPOB — HE
MPEIOCTaBIATh MPOTUBHONH CTOPOHE HUKAKOU

15. Preliminary negotiations for the conclusion of a
know-how contract obviously touch upon the
nature, the scope and the duration of the services to
be rendered by the parties and upon the
authorizations that have to be obtained beforehand.
In that respect, they are not an exception to the rule
concerning pre-negotiations for the conclusion of
contracts for the international supply of goods.

16. Difficulties involved

In the case of transfer of know-how in particular,
these pre-negotiations are in addition generally
concerned with the problem of secrecy; they are
particularly delicate because the possessor of the
know-how will want to give the possible grantee
sufficient information to interest him in the
transaction, while avoiding giving him particulars
that will enable him to get what he wants without
having to conclude a contract.

17. Precautions to be taken by the grantor

The grantor's representatives must be careful not to
disclose the secret inadvertently during the
discussions, or even to give information that may
provide a clue to it. This precaution is particularly
to be recommended when the negotiators engage
experts conversant with the latest advances in the
field.

18. Description of results obtained

(i) One solution the parties can adopt for the
problem of maintaining secrecy during the
preliminary negotiations is to give no confidential
information on the secret elements of the know-
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KOH(pHUICHINAIbHOW WH(POPMALUK KacaTelbHO
CEKPETHBIX COCTaBJISIOIINX HOY-Xay,
IIPEIUIOKUB €l JIMIIb KOHKPETHBIE PE3YJIbTaThl
OT BHEPEHHUS IIOCIIETHETO; 03HAKOMIICHUE )K€ C
CYTBIO HOY-Xay OTJIOXHTh Ha Oojiee TO3JHHE

CPOKHM, BO3MOXHO, JO O3HaKOMJCHHUA C
BBIBOAAMU 00BbeIMHEHHOM MHCIIEKLIUH
npennpustuil  JloBepurens  yxe  Iocie

noANMUCaHrA KOHTPAKTa,

(il)) Takoii wmerom He Bcerma IOAXOIUT,
MIOCKOJIBKY ~ He  Kaxzaomy  JloBepurenro
3ax04ercsi, YToObl €ro HOy-Xxay  CTalo
MpeIMETOM H3yYeHHs] Ha €ro COOCTBEHHBIX
npennpusatuax. Kpome toro, lleccnonapui,
Jake Tojiaras, 4To MOJYYUT HOY-Xay B IMOJTHOE
pacnopspKeHue, MOJKET 0CTaBaThCs
HEOCBEJAOMJICHHBIM O XapaKTepe CPEACTB HOY-
Xay W, CIEl0BATENIbHO, HE CyMEeT aJeKBaTHO
OTIPEIETTUTh LIEHY, 3arpairBaeMyo
Hosepurenem.

19. [IpenBapuTenbHOE TUCHMEHHOE COTIIAIlIEHHE

(i) B OonpmmHCTBe ciaydaeB [loBepuTens He
CTaHET pasIiialaTh CEKPETHYI0 HWH(pOpMALHUIO B
XOZIe TIpelBapHUTENLHBIX TieperoBopoB. Ho owH,
BO3MOJKHO, COTJIacUTCS  JaTh  CBOEMY
noreHuanbHoMy Lleccronapuro nHdopmanuro,
KOTOpasi, XOTh U HE 3aTParuBaeT CEKPETHOH CyTH
HOY-Xay, TeM He MeHee, sSBJsIeTCsl nHpopManuei
KOH(UICHINATIBHOTO XapaKTepa.

(ii) B momoOHBIX chy4yasx CTOPOHBI MOTYT
WHOTAA 3aKJII0YaTh MIpeIBapUTEIHHOE
MMMCPMEHHOE  COTJIAIEHHe, B  KOTOPOM
noteHuuanbHbelil Lleccuonapuii 00s3yercs He
€000IIaTh, He 00HAPOIOBAThH M HE UCITOJIH30BATh,
nHpopMaITHo KOHGUISHITHATHHOTO XapaKTepa,

CTaBIIylO €My  JOCTYHOW B  XoOAe
MIpeIBapUTEIbHBIX HIEPErOBOPOB
UCKJIIOUUTEIBHO B PaMKax 3aKJII0YaeMoro
KOHTpakTa ¥ JIMIIb TMOCHe  MOANHCAHUS

OCJICOHETO.

(ii1) DTo mpeaBapUTEIIEHOE COTJIAICHHE MOXKET
COJlep)KaTh CCBUIKY Ha YCTAHOBJIICHHYIO TIO
B3aMIMHOMY COTJIACHIO CTOPOH CYMMY, KOTOpPas
Oyzner BeiiaueHa lleccmonapwieM B ciydae
HapylICHUs WM JIaHHOTO OOCIIaHus, XOTS B
COOTBETCTBHH c JIEHCTBYIOIUM
3aKOHOJATEIbCTBOM  HEKOTOPBIX TOCYAapCTB
YIOMSHYTasi CyMMa MOXeT OBITh B3BICKaHA HE
BCer/a.

how, but only to describe the results obtained, the
determination of the content of the know-how being
left perhaps to the findings of a joint inspection to
be conducted in the grantor's works after the
conclusion of the contract;

(i) This method is not always suitable, however,
since the grantor may not wish his know-how to be
the subject of inspection in his own works. In
addition, the grantee, although believing that he will
receive the know-how in its entirety, may be left
ignorant of the nature of the means which it
comprises and hence will be unable to assess the
price asked by the grantor.

19. Preliminary written agreement

(1) In most cases the grantor will not divulge any
secret information during the preliminary
negotiations. He will, however, sometimes agree to
give a potential grantee information that does not
reveal the essential secrets of the know-how but is
nevertheless of a confidential nature.

(i1) In this case, the parties may sometimes conclude
a preliminary written agreement in which the
potential grantee undertakes not to communicate,
divulge or use, unless and until a contract is
concluded, information of a confidential nature that
he may obtain during the preliminary negotiations.

(ii1) This preliminary agreement may refer to a fixed
sum to be paid by the grantee, in case of a breach,
although according to some national applicable
laws, its payment may not always be enforceable.
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(iv) WNHornga  Takoe  mpenBapUTENbHOE
COTJIAIIEHHE BKJIOYAET TakXe W OrOBOPKY,
MO3BOJISIONIYI0 CTOPOHAM yJIaKUBAaTh 4epe3
apOWUTpPaXHBI Cyq BCE CHOpPBI, MOTYIIHE
BO3HHUKHYTbH B X0JI€ BBIIOJIHEHHUS KOHTPAKTA HIIH
KacaTelIbHO ero MHTepIpeTaun (cM. naparpad.
90).

20. Pons cornamenus

(i) Ecmm norenmmaneubii  lleccuonapwii
JIOITYCKAeT HapyIIEHUE YCIOBUW COTJAICHUS,
JloBeputens BIpaBe OOpPaTUTHCS B CyA HIIH
apOUTPaXXHBIH CyJl ¢ HCKOM O BO3MEIICHUH MY
YOBITKOB Ha OCHOBaHHM 3TOTO MHUCHMEHHOTO
COTJIaIICHMS,

(i) OmgHako JloBepHTENIO HE CIEIYET CIUIIKOM
MOJIaraThCsl HA TAKOU JOKYMEHT, TIOCKOJIBKY IS
cyJa WM apOUTpaXHOTO CyAa He Bceraa
CYIIIECTBYET BO3MOXXHOCThH aJICKBATHO OICHUTH
pasMep yOBITKOB;

(ii1) Kax ObI TO HU OBLIO, B CITy4ae ¢ KOHTPAKTOM
Mo Tepesiaye HOy-Xay, Kak U ¢ JHObIM APYTHM
KOHTPAKTOM, pellieHHe Cy/ia I apOUTPaKHOTO
cyma Oymer  3aBUCETh, IO CyTH, OT
COOTBETCTBYIOIIUX MOJOXKEHUHN JCHCTBYIONIETO
3aKOHOJIATENECTBA. TO K€ OTHOCUTCS U K TPaBy
3allUThI, MpeaocTaBieHHOMY JloBepuTenio B
OTCYTCTBHE ITOJ00HOTO pemieHus (cM. maparpad.
89).

21. IlpeaBapurenbHas ornjara

(i) B HEKOTOpBIX CiTydasix, KOTAa BIaelner] Hoy-
Xay HEJOCTaTOYHO OCBEIOMJIEH O JIeJOBOM

penyTauuu HNPOTHUBHON CTOPOHBI, ee
TEXHUYECKOH KOMIIETEHTHOCTH,
IUIATeXKECHOCOOHOCTH, M T. X., TO Iepen
PacKpBITHEM el HHPOpPMAaLTUH
KOH(QUICHINAIBHOIO XapakTepa, OH MOXET
3aTpe0oBaTh BHECEHUE Ha JETO3UT

OIIPENCICHHON CyMMBI JEHEXHBIX CPEACTB B
Ka4ecTBE 3ajiora 3aKJIF09aeMOro COTJIAIICHUS O
HepasTaleHHN KOH(UICHINATbHON
nHpOpPMALIUH.

(i) Ilpm 3akmroYeHUH KOHTpPAKTa YIIOMSHYyTas
CyMMa BBIYMTAETCS W3 CYMMBI BBIIUIATHI
Heccuonapus.

(ii1)) B cmydae, ecnmi KOHTPakKT Tak M HE OBLI
3aKJIFOYEH, HEOOXOJMMO BBIPAOOTAaTh CIIOCOO,
KaK TIOCTYNUTh C YIMOMSIHYyTOH CYMMOH C TeM,
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(iv) Sometimes this preliminary agreement also
includes an arbitration clause, to allow the parties to
settle by arbitration any conflict resulting from its
execution or from its interpretation (see para. 90).

20. Value of the undertaking

(i) If the potential grantee commits a breach of this
undertaking, the grantor may apply to the courts or
to the arbitrators for damages on the strength of this
written agreement;

(i1) The grantor should not, however, attach too
much value to this document, for it may be difficult
for a court or for the arbitrators to assess the
damages which ought to be awarded;

(iii) In any case, in a know-how contract or in any
contract, the weight which the court or the
arbitrators will give to an undertaking of this kind
will depend essentially on the provisions of the
applicable law and the related case law, as will also
the protection given to the grantor in the absence of
any such undertaking (see para. 89).

21. Prior payment of a sum of money

(1) It may be that the possessor is insufficiently
informed about the other party's reputation,
technical competence, solvency, etc. In this case,
before divulging information of a confidential
nature, he might require a deposit that would serve
as security for the agreement not to use the
confidential information.

(i) On the conclusion of a contract, this deposit
would be deducted from the payment to be made by
the grantee.

(iti) If no contract were concluded, it would be
necessary to provide how the sum is to be disposed
of: the deposit might be lost to the grantee without
allowing him to disclose the confidential
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4yTo0B! lleccnonapuii He JUIIMIICS €e, TPUYEM,
0e3 TpaBa PaCKpHITHUS KOH(UICHIUATHEHOM
nH(popMaIun; 0Ha MOJKET OBITH BO3BpAIlleHA EMY
00 HEeMeIJIeHHO, 00 TI0CiIe HEKOTOPOu
3aJIePIKKH, TIOJTHOCTBIO, TNOO YaCTUYHO.

(iv) Cl0XHOCTh MOAOOHON MPOLEIYpPhl B TOM,
4TO HEOOJbIIas cymMMa BOBCE HE SBISICTCA
rapaHToOM, a CIUIIKOM OOJbIIas MOXET
OTHNYTHYTh TNOTeHUuaapHoro lleccuonapus,
KOTOPBIA TaKk ¥ HE PEHINTCA 3aKIOYUTh
KOHTPAKT.

22. ObMeH Hoy-xay, TeXHH4YecKasi HOMOIIb U T.1.

Ha npaktuke TpyAHOCTH, CBONCTBEHHBIE
MpeBapUTEIHHBIM TeperoBopam MOKHO
MHUHUMH3UPOBATh, €CIIH 3aKIIOUEHUE JOTOBOPA
SIBJIICTCSl YacCThl0 OOMEHa HOY-Xay, WIH €CIU
nepeaya HOy-xay SIBISIETCS —JIOTIOJIHEHHEM K
TeXHUUYECKOH moMmomu (Xoms yciogue HOy-xay
Modicem  Oblmb  PACYEHEHO KaK — JNeMeHm
MEXHUYeCKOU NOMOWU 8 UWIUPOKOM CMbICTe,
svipadicenue "mexuuyeckas nomoup'", ecaxutl
pas, Ko20a OHO ucnoavsyemcs ¢ Pyxosooawyux
NPUHYUNAX, OMHOCUMCS K OpysuM YCIyeam,
ABGNANOUWUMC  OONOHUMENbHBIMU K YCA08UIO
Hoy-xay) (cm. maparpad. 39), mpemgocTaBiseMoi
[eccronapuro, WM TPOIAKH TIPEITIPHUSITHS.

12

information; or it could be refunded to him
immediately, or after some delay, either wholly or
in part.

(iv) The difficulty with this course, however, is that
a small sum would not constitute adequate security,
while a large one might deter a potential grantee
who had not made up his mind to conclude the
contract.

22. Exchange of knew-how, technical assistance,
etc.

In practice, the difficulties inherent in the
preliminary negotiations may be reduced when the
transaction is part of an exchange of know-how or
when the transfer of know-how is an adjunct to
technical assistance (Although the provision of the
know-how may be regarded as an element of
technical assistance in the broad sense, the
expression "technical assistance", whenever it is
used in this Guide, refers to services other than and
complementary to the provision of know-how.) (see
para. 39) furnished to the grantee, or even to an
important sale of plant.

IV. CocTtaBsieHMe NpoeKTa KOHTpaKTa

Drafting of the contract

A. NpegMeT KOHTpaKTa

Subject-matter of the contract

Cm. makarce 2nasy XI: 3axmouumensvhule ycnosusi \ See also chapter XI: Final provisions

23. Jluma, BeAymue TEPEroBOPHI, TOKHBI
00ecneynTh COCTaBICHNE NMPOEKTa KOHTPAKTa B
TOYHBIX M HEIABYCMBICIEHHBIX (hOpMyInpoBKax
U, TIPEeKAE BCETr0, TOYHO OMpPEACIUTh HOYy-Xay,
ABJIAIONIEECS] TPEJMETOM KOHTpakTa, u3beras,
110 BO3MOKHOCTH, BCSIKOTO POJa Pa3HOYTEHUH 1
JBOSIKUX TOJIKOBAaHMH 00S53aTEIbCTB CTOPOH,
9TOOBl, B CIOPHBIX CIIydYasX, €CJIH TaKOBbIE
BO3HHUKHYT, CyJl WIH apOUTpakHBIA cyn 0e3
TpyAa cMor Obl BBIICHUTH M3HAYaJbHbBIE
HaMEpEHHUsI CTOPOH.

23. The negotiators must take care to draft their
contract in precise and unambiguous terms and
above all to define exactly the know-how which is
the subject-matter of the contract, so that the
number of constructions that can subsequently be
placed on the obligations of the parties are reduced
to the minimum and, in the event of a dispute, the
judge or arbitrator can base his search for a solution
mainly on the clearly expressed intention of the
parties.
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B. Mpeambyna

24, Tlepen omucanueM 0053aTENBCTB CTOPOH B
KOHTPAaKTax HEPEIKO COIECPXKUTCS IpeaMOyna
(Coenacro nexomopwim 3aKonam, npeamobyia -
He 8 CUNYy camo2o pakma 4yacmes KOHMpPAaKma,) ,
YETKO OIpeJesIsioIas HaMePEHUs CTOPOH, LIeH
u BO3MOXKHOCTHU HOy-Xxay, CpeACTBa,
BKJIFOUEHHBIE B HETO U XapaKTep 3aKII0YaeMOro
KOHTpAaKTa. Ora  wuH(pOpMamMs  CIYXHUT
JIOTIOJTHUTENIbHBIM MCTOYHUKOM HHTEPIPETAIIH
00513aTENILCTB CTOPOH B CIOPHBIX ciydasx. B
HEKOTOPBIX CIIyYasX JIENaeTCsl CChUIKA Ha MpaBa
MIPOMBIIIIEHHOW cOOCTBEeHHOCTH JloBepuTens u
MPUMEHUMOCTH HOY-Xay K YCJIOBHAM CTpPaHBI
Heccuonapus (cM. maparpadst 62-66).

Preamble

24. Before the description of the parties' obligations,
many contracts contain a preamble (According to
some laws, the preamble is not ipso facto part of the
contract) defining the intentions of the parties, the
purpose and scope of the know-how, the means
comprised in it and the nature of the contract. This
information may provide a supplementary source of
interpretation of the parties' obligations in the event
of a dispute. Reference is sometimes made to the
grantor's industrial property rights and applications
in the country of the grantee (see paras. 62 to 66).

C. Cpoku pgencreusi 06s13aTeNbCTB CTOPOH

Duration of obligations of the parties

25. Ecimm omHa w3 cropoHn (wm o0e)
MPENIONIaraloT  UCIONHATh 005A3aTeNbCTBA B
TEYEHUE OIPEJEIICHHOTO TepPHOo/ia BpPEMEHH,
YHOMSIHYTBIN TEepHOJa 4acTo OblBaeT ykazaH B
KoHTpakTe. Takas Mepa BIOJHE OIpaBlaHa,
MOCKOJIbKY TIepefaya HOy-Xay MOXET OBITh
o0beJIHEHA C JIPYTUMH CJICIIKAMH, TPaBOBbIC
MOCNEACTBAS KOTOPBIX HMEIOT  Pa3IndHYIO
MPOJIOJDKUTENBHOCTh, 3TO TIOMOTAeT TaKkKe
n30erath BO3HHUKHOBEHMS CIIOPHBIX CJIy4acB B
cllydyae yTpaTbl HOY-Xay CEKpPETHOCTH IO
MPOIIECTBUH ONPEACICHHOTO BPEMECHHU.

25. If one or other of the parties - or both of them -
should undertake to perform obligations spread over
a period of time, they often mention in the contract
the period during which each of the obligations is to
be performed. This precaution is justified because
the transfer of know-how may be combined with
other transactions, the legal effects of which are of
different duration; it helps also to avoid disputes, if
the secret loses its importance after a certain time.

D. 3akoHoaaTenbHble YNOXEHUA I'IYGJ'IVI‘-IHOFO nopsagka

Public-policy provisions of applicable law

26. CtopoHbl 00s3aHBI IIOMHHTBH, YTO 3aKOH,
KOTOpBIi OHM BBIOpanmu (cMm. maparpad. 86) u

3aKOHBI, TNPUMCHUMBICE Ha  TEPPUTOPHIX,
BOBJICUCHHBIX B KOHTPAKT  (TeppUTOPHS
Hosepurens,  lleccuonapusi,  BBINOJHEHUS
KOHTpakKTa, ¥ T. J.) MOTLYT COJepKaTh

o0si3aTeNNbHBIE K HCIOIHEHHUIO IOCTAHOBIEHUS

TyOJIMIHOTO MopsaKa, HMEIOIIHNE
OTPaHUYUTENHHBIN A (DEKT I BCTYIUICHUS UX B
JIOTOBOPHEIE 00s13aTeIHCTRA, u

HCOCBCIOMIICHHOCTD 00 PTOM MOJKET BO3BIMETH
HCTaTUBHLBIC ITOCJICACTBUA. B ocobennoctr >1H
YCJIOBUA KaCAtOTCA:

26. The parties should remember that the law they
have chosen (see para. 86) and the laws applicable
in the territories involved in the contract (territory
of the grantor, of the grantee, of the execution of the
contract, etc.) may contain mandatory provisions of
public policy which have the effect of restricting
their freedom of contract and the ignorance of
which would be detrimental to them. These
provisions in particular refer to:
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(1) MIPABUTEIHCTBEHHBIX OTpaHUYCHHH
(BaJIFOTHOTO KOHTPOJIS, UMITOPTA, JIMIICH3UN Ha
AKCTOPT | T. 1.);

(i1) HUHCTPYKIHH, KOTOpBIE MOTYT
BOCHPEMATCTBOBATh COXPAHEHHIO CEKPETHOCTH
uHpopManMKM TepeaaBaeMoro HOy-xay, WIH
HAaJEISIOT ~ TOCYJapcTBO  CHEUU(UUECKUMH
MOJTHOMOYHSIMH AJI51 IOJTYYEHHsI, UCIIOIb30BaHUS
WIA Tepellaud  YIOMSHYTOH — WHQpOpMaIuu
TPETHUM JIHLAM;

(i)  ymokeHHWH, Kacalouluecs MpeTeH3HUH
TpeThe CTOPOHBI (cM. maparpad. 67);

(iv) cucteMbl HaIOroo00xkeHus (cM. maparpad.
68);

(V) ycnoBuil orpaHWYeHHs OTIEIBHBIX BHJIOB
MPEINPUHUMATENLCKONH  JICATENFHOCTH  (CM.
naparpad. 69);

(vi) mpoueaypsl yperyJIupoBaHus CIIOPOB U T..
(cm. maparpagst. 72 u 90);

(vil) yCIIOBHH, KacaroIIUXCS CPEACTB CyAeOHOM
3amuThl (M. maparpacdsl. 18 u 73).

(i) Necessary governmental authorizations
(exchange control, import and export licenses,
etc.);

(il)) Regulations which may stand in the way of
preserving the secrecy of the information
transferred, or may empower the State to use the
information or to transfer it to third parties;

(iii) Provisions relating to third-party claims (see
para. 67);

(iv) The system of taxation (see para. 68);

(v) Provisions concerning restrictive business
practices (see para. 69);

(vi) The procedure for the settlement of disputes,
etc. (see paras. 72 and 90);

(vii) Provisions relating to remedies (see paras. 18
and 73).

E. SA3bIKWM — paBHOLEHHOCTb

Languages - Equivalence

27. (i), ecny KOHTPaKT COCTABJICH HA HECKOJIBKUX
SA3BIKAX, TO ayTeHTUYHOCTh TEKCTOB
ONpENENSAETCS] CaMUMH CTOpPOHAMHM KOHTpPAaKTa
(cMm. maparpad. 91);

(i) DTo mpenmonaraeT HAIWYIHE IIEPEBOIOB
JOKYMEHTOB W WHCTPYKIUH, BKJIIOUYEHHBIX B
HOy-Xay M, B cllydyae HEOOXOJUMOCTH, psi
OTOBOPOK KacaTeJIbHO YIOMSHYTBIX MEPEBOIOB
(cm. maparpad. 38 (ii) u (iii));

(i) B HEKOTOpHIX  cIOy4asx  CTOPOHBI
OTOBapHBalOT OCOOBIN MEepeYeHb COOTBETCTBHI
SIIMHUI] N3MEPEHUs, UCIIOIb3YEMbIX B CTpaHax
Hoseputens u lleccuonapus (cMm. maparpad. 38

@1v)).

27. (i) When the contract is drafted in several
languages, the parties specify which of the texts is
or are authentic (see para. 91);

(i1) It should provide for translations of documents
and instructions comprised in the know-how and if
need be for reservations about these translations
(see para. 38 (ii) and (iii));

(ii1) Sometimes provision is made for a table of
equivalents between systems of units used in the
grantor's and the grantee's countries (see para. 38

(iv)).

V. CpOKM M yCNNIOBUA KOHTpaKTa

Terms and conditions of the contract

28. Bo wus0OexaHwe [OBOSKHX TOJIKOBaHUH,
KOHTPAKT, KaK MPaBUJIO, ACTaJbHO OrOBapUBacT

28. To avoid ambiguity, the contract usually
stipulates in detail the terms and conditions
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CPOKM M YCJIOBHUA ICpPECAaYd HOY-Xay: BHIbI
nepeaayu, MacIITa0bl MCIOJb30BaHMUS HOYy-Xay,
HUCKIIFOYUTCIIbHBIX IIpaB Ha HETO U T. .

15

governing the transfer of know-how: kinds of
transfer, scope of the exploitation of the know-how,
exclusive rights, etc.

A. Buabl nepenaun

Kinds of transfer

29. CymiecTByeT MHOKECTBO BHAOB KOHTPAKTOB
HAa  Tlepelady  HOy-xay, M KPHUTEpUH,
WCTIONB3yeMble JII WX Kilaccu(uKamud U
CBEICHUsSI WX K HECKOIbKUM THUIIAM TaKXKe
HACTOJILKO ~ MHOTOYHCICHHBI, 4YTO  JitoOas
TMOTIBITKA YTO-JIN0O0 T0OABUTH TOM HAIIPABICHUN
crocoOHa Wb emie  OoJibllle  3ammyTarth
CUTYaIHIO.

30. Ilepemaua Ha BEYHOE TMOJB30BAHUE WU
HeTIpephIBHAS Iepeaaya

(i) OpHako ONBIT ITOKa3BIBACT, YTO OTH
KOHTPAKTHI IeJeco00pa3Ho pa3[euTh Ha TPH
creru(pUUECKUX KaTerOpuu B 3aBUCUMOCTH OT
BPEMEHH U TPOIOIDKUTEIFHOCTH TTepeaadHm.

(i1) IepBasi xaTeropust BKIIIOYae€T KOHTPAKTHI,
OXBATHIBAIOIIUE nepenavy HOY-Xay,
Kacarouierocss CHenu(puIecKoro W3IeNus WIN
mpolecca Ha Iepuoj AEHCTBUSL KOHTpAaKTa
MOCPEJICTBOM  OOIIEHPUHSITOW  MPOLEAYPHI:
nepenada JOKYMEHTALUH, COCTAaBJICHUE CITUCKA
o0OpynoBaHHS € HX  XapaKTePHCTHKAMH,
MOCEHICHUEe TPEANPHATHA C  pa3pelieHueM
JeaTh 3aIHCH WIN IPOU3BOIUTE (POTOCHEMKY U
T. A. lleccuonapuif OpeamnovynTaeT UMEHHO 3TY
IpoLeaypy B TeX CiIydasx, €ClIM yBEpPeH, 4To
MONydeHHas TakuM o0pa3oM uWHGOpMaIus,
OKa)KeTCS TSI HETO HECOMHEHHO ITOJIE3HOH.

(iii) Bropas karteropust - BapHaHT NEPBOW.
[Tepenannoe HOY-Xay OrpaHUYEHO
crieru()UIeCcCKUM H3JETHEM WM MPOLECCOM Ha
Mepuoj JeHCTBUS KOHTpakTa, HO TMepeaaya
MPOUCXOTUT B paMkax HECKOJIBKHX
TIOCJICTOBATEIBLHBIX npouenyp,
MPOAOJDKUTENBHOCTE W CTagUM  KOTOPBIX
OTOBOPEHBI KOHTPAKTOM; HoBepuTtens,
HarpuMmep, MPEANPUHUMAET YCTaHOBKY W
OTIAJKy TeX WIM WHBIX YCTPOHCTB WIH
MPOM3BOJCTBEHHBIX MTPOLIECCOB.

(iv) TpeTpst kKaTeropus BKIIOYACT KOHTPAKTEHI,
OXBAaTBHIBAWOIIME TIepeaady HOy-xay - HHOTa
B3aMMHYIO, KacaroIyocs TEXHUYECKOM

29. There are so many kinds of know-how contract,
and the criteria used for their classification and
reduction to a few types are so numerous, that any
attempt in that direction may only conceal the
complexity of the subject.

30. Once-for-all or continuous transfer

(i) Nevertheless experience shows that these
contracts can usefully be classified in three
particular categories, based on the time and duration
of the transfer.

(i1) The first category comprises contracts covering
the transfer of know-how relating to a particular
product or process as it is at the time of the contract,
through simple procedures such as the transfer of
documents, the establishment of a list of machines
with their characteristics, a visit to works or
factories with the authorization to make notes or
take photographs, etc. In this case the grantee makes
such use as he thinks fit of the information so
obtained.

(ii1) The second category is a variant of the first. The
know-how transferred is limited to a particular
product or process as it is at the time of the contract,
but the transfer takes place by a number of complex
and successive procedures whose duration and
phases are specified in the contract; the grantor, for
example, undertakes the installation and
adjustments of the devices or processes of
manufacture.

(iv) The third category comprises contracts
covering the transfer - sometimes reciprocal - of
know-how relating to a technical field and to all
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CTOPOHBI W BCEX H3AETUN WIM MPOLECCOB,
KOTOpBIC, B CBOIO OYE€pEllb, COCTABISAIOT 4YacTh
HOY-Xay Ha OTOBOPEHHBIN KOHTPAaKTOM TEPHO/I,
BKJIIOYAsl U BHEIPEHHBIE CTOPOHAMH BO3MOKHBIE
HOBIIECTBA.

31. I'maBHast WJIM BCIIOMOTaTEIbHAS CIEIKA

(i) Ecnu mepenaua Hoy-xay OCYILECTBISIETCS BHE
3aBUCUMOCTH OT MHBIX KOMMEPUYECKUX CJIEJIOK,
ee MOXKHO Ha3BaThb «UYHCTOW» mepenavyeldl HOy-
xay;,

(i) Ecnm, wHampoTwB, OHa  SIBISETCS
HEOTHEMJIEMOM  YacThl0  APYyrod  CHEJKH,
HampuMep, Mmpoaaxku o0OpyJIOBaHUS, NpaBa Ha
MAaTEeHT, TOPTOBYIO MapKy WM HHOTO, TO B 3TOM
ciydae pedb HUAeT 00 «0ObeIMHEHHON»
(«<KOMOWHHPOBAHHOY) TIepenade HOy-Xay;

(ili) B »9tom ciywae mepemada HOy-xay
OrOBapUBAETCS OTAEIBHBIMH IYHKTaMHU WIN
BOBCE OT/AECIBHBIM KOHTPaKTOM, MOCKOJBKY
00s13aTeNIbCTBAa CTOPOH IO PA3IMYHBIM CIEIKaM
CYIIECTBEHHO pa3IHyaroTCcs, B OCOOCHHOCTH,
€CJIM 3TO KacaeTcsi CPOKOB MOCIICTHHX;

(iv) Murorma HOy-xay, KaKk cOCTaBHAs 4acTh TOW
WIM HHOM BaXXHOW KOMMEPYECKOM CHIEJIKH,
nepenaercst 6e3 JOMOITHUTEILHOM OILIATHI.

products and processes which will successively be
part of it during a period of time defined in the
contract, including sometimes the improvements
which may be made by the parties.

31. Main or ancillary transaction

(i) If the transfer of know-how is independent of any
other commercial transaction, it may be called a
"pure" know-how transfer;

(i1) If, on the contrary, it is ancillary to a sale of
equipment, to a patent license, to the granting of the
right to use a trade mark, or to other transactions, it
is a combined know-how transfer;

(iii) In this case, the transfer of know-how is dealt
with in separate clauses or even in a separate
contract, since the obligations of the parties produce
different effects in respect of the different
transactions, particularly as regards their duration;

(iv) Sometimes know-how ancillary to an important
commercial transaction is transferred without
additional payment.

B. MacwwTabbl MCMONb30BaHMS HOy-Xay

Scope of exploitation of the knew-how

32. (i) Teppuropus

B  KkoHTpakTe HOMKHBI  OBITH  yKa3aHBI
OrpaHUYEHUS — WM TpelesIbHbIE CPOKU — B
3aBUCUMOCTH OT CIOCO0a MCIIOJIb30BAHUS HOY-
xay Leccuonapuem u, B  OCOOCHHOCTH,
TEPPUTOPHAIIbHBIE OrpaHUYCHHS
WCTIONIb30BaHMS HOY-Xay.

(i1) HeiicTBus

Ecmu He ompeneneHo wWHave, HMCIOIh30BaHUE
HOY-Xay OOBIYHO BKIIIOYAET TIPOH3BOJICTBO H
cOBIT m3nenus. B HEKOTOPBIX claydasXx MOTYT

BBIIaBaThCS U CyOsnIieH3uu (cM. maparpad. 70).

(iii) [IpoMBINIUIEHHOE MCTIONB30BAHKE

32. (i) Territory

The contract should lay down the restrictions - or
the limitations - set on the exploitation of the know-
how by the grantee and in particular the territorial
limits of its use.

(i1) Operations

Except when specifically, otherwise provided, the
exploitation of the know-how usually includes the
manufacture and the sale of the product. Sometimes
indications are given on sub- licenses (see para. 70).

(iii) Industrial application

PyxoBoasiIue IPHHIMIIBL JJIs1 COCTABICHHSI KOHTPAKTOB MEKTyHAPOJHON ITepeiadl HOy-Xay B MalllMHOCTPOCHUN
Guide for use in drawing up contracts relating to the international transfer of know-how in the engineering industry

16


https://miripravo.ru/

MIRIPRAVO.RU — AHAJTUTUKA, KOHTPAKTbI, LEXMERCATORIA

KoHTpakT MOXeT Takke OrpaHUYHUBATh IMPABO
Heccuonapus UCTIOJIB30BaTh HOY-Xay
NPUMEHUTEIFHO K TOMW WJIM HWHOM oOTpaciu
MPOMBIIIUIEHHOCTH, JHO0 K TOMY WJIH HHOMY
BUY U3JICIHH.

(iv) Cpok# UCTIONIB30BaHUS HOY-Xay

XoTs mepenada HOy-Xay HOCHUT O€30T3BIBHOM
xapaktep (cM. maparpad. 14), KOHTPaKT MOXeET
coJep)XaTb OTOBOPKY O TOM, 4YTO TIPaBo
Ilecconapuss HCIONb30BaTh HOy-Xay Oyner
OrpaHNYECHO orpeJieIeHHBIM epUOIOM
BpeMeHH. B 3ToM cimyuae cpeacTBa mepemayu
HOY-Xay, BKITIO4asi Bce JTyOIUKATHI U T. 1., MOTYT
OBITH BO3BpaIeHbI JJoBEpHUTENIO 10 MCTECUCHUN
CpOKOB KOHTpakTa. Takas Mepa onpasiaHa, €y
peub 3aXOAMT O JOCPOYHOM MPEKpaIICHUH
KOHTPAKTHBIX 0053aTeNIbCTB CTOPOH, HAPUMED,
[IPY aHHYJIMPOBAHUM KOHTpakTa (cM. maparpad.

81 (ii)).

(v) Bce ynomsiHyThle OrpaHHYEHUs], TTOCKOIBKY
OHHU MOTYT BO3BIMEThH KaK MOJIOXKHUTENbHBIE, TaK
U OTpULATEIIbHBIE MOCIEACTBHSI, JOKHBI OBITH
ofpesiesieHbl B JAOCTAaTOYHOM CTENeHH TOYHO M
HCYEPIIBIBAIOLIE.

(vi) [Ipouue ycnoBus

B HekoTophIXx  ciiydasix B KOHTPakTe
OTOBapHBAaIOTCS U IPYTHE YCIOBUS, KACAIOIUECs
BO3MOKHOCTEH UCTIOJIh30BAHUS HOY-Xay
IleccuonapuieM; HampuMep, MOXET  OBITh
YCTaHOBIICHA KOHKDETHAas II€HA Ha W3JICNHE,
MPOU3BEICHHOE B paMKaX HCIIOJIb30BaHUS HOY-
Xay, WIN K€ BBEACHBI OINpPE/CICHHBIC YCIOBHS
Ha IIPHOOPETEHHNE TOBAPOB H T. 1.

33. OroBopku

(i) CropoHBl [OKHBI WMETh B BHIY, YTO
OTpaHUYCHUSI, TPUBEIICHHBIC BBIIIE B aparpade
32, HepeaKO TPYAHOOCYIIECTBUMBI Ha MPAaKTHKE
BBU/y 0€30T3BIBHOTO XapakTepa Iepeliayd HOy-
Xay W CJIOXHOCTH J0Ka3aTh (hakT HapyIICHHS

YIOMSHYTBIX OTpaHHYECHHH, opoi
HEYMBIILIEHHOTO (cM. maparpad. 14);
(i) MoxeT TakXKe CIy4YuTbCA, UTO OTH

OrpaHUYCHHA BO3HHUKIIM BCJIICACTBUC 3alpe€Ta B
COOTBCTCTBHHU C 3aKOHOJATCIIBHBIMHU aKTaMH,
KaCaroluMucsa OFpaHI/I‘leHI/Iﬁ Ha TOT WM HHOH
BUL KOMMCp‘lCCKOﬁ ACATCIIBHOCTH, KaK B paMKax

The contract may also limit the grantee's right to use
the know-how to a particular branch of industrial
activity or to a certain type of production.

(iv) Duration

Although the transfer of know-how is irreversible
(see para. 14), the contract may provide that the
grantee's right to exploit the know-how will be for a
limited period. In this case the means whereby the
know-how was communicated, including all copies,
may be returned to the grantor on the expiry of the
contract. This procedure is justified when the
contract is brought prematurely to an end, for
example by termination (see para. 81 (ii)).

(v) All these limitations may take a positive or a
negative form and should be defined precisely and
completely.

(vi) Other conditions

The contract sometimes specifies other conditions
relating to the scope of exploitation of the know-
how by the grantee; it may, for example, fix a price
for the sale of the product manufactured with the
help of the know-how, make it conditional upon the
purchase of goods, etc.

33. Reservations

(i) The parties should keep in mind that the
limitations mentioned in paragraph 32 above are
sometimes difficult to enforce in view of the
irreversible effect of the transfer of know-how and
of the difficulty of proving breaches, sometimes
unintentional, of these limitations (see para. 14);

(i1) It may also happen that these limitations are
subject to authorization or are forbidden by the
provisions on restrictive business practices of the
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HAI[MOHATBHOTO, TaK W  MEXIyHApPOIHOTO
3aKOHOJIaTeNbCTBA (CM. Tlaparpad. 69).

national or international applicable law (see para.
69).

C. UckntounTenbHble npasa

Exclusive rights

34. (i) Hoy-xay wmoxer ObITb TiEpenaHoO
Leccronapuio Ha UCKIIIOYUTEIILHOM OCHOBAaHHUU
B TeX CIydasX, €CIH, B COOTBETCTBHU C
KOHTpakToM, JloBepHTEeNb OTKa3bIBae€TCS OT
CBOEro MpaBa  HCIOJNB30BaHMS  HOY-Xay,
nepenaBas yImoMsSHYTOE NPAaBO TPETbEMY JIHILY
Ha TEPPUTOPHUU M HA YCIIOBHAX, OTOBOPEHHBIX
KOHTPAKTOM; (DKCKAIOIUGHOCTD MOACEMN MAKICE
NPUMEHAMbCSL K Opyeum Gaxmopam nomMumo
meppumopuu u cpoka (nanpumep, npasa Ha
npouszso0Ccmeo u covim)

(i) Ecmu cTOpOHBI MOXKEIAI0T OrPaHUYMTh 3TH
HCKITIOYUTEIIbHBIC npaBa, MO3BOJIAS
JloBepuTemo HEMOCPEeICTBEHHO HCIOIh30BaTh
HOy-Xay Ha TOH WM WHOW TEPPUTOPHH, OHH
JIOJOKHBI OTPA3UTh 3TO B KOHTPAKTE;

(iii)) C npyroil CTOPOHBI, KOHTPAKT MOXKET
MPOCTO TpenocTaBisTh Lleccnonapuio mpaBo Ha
WCTONB30BaHWE  HOY-Xay  Ha  B3aWMHO
COTJIACOBAaHHBIX YCJIOBHAX, B TO BpeMs Kak
JloBepuTenb coxpaHseT 3a co0Oi MpaBO TaKkKe
WCTIONB30BaTh HOY-Xay, WM e OTKa3aThCs OT
HETO, 10 CBOEMY YCMOTPEHHUIO W IPH YCIIOBUH,
9TO O3TO HE HaHeceT ymepda mpaBam
Leccronapus B COOTBETCTBUHU C KOHTPAKTOM;

(iv) Hekoropsie u3 BapHAaHTOB "
MIPOMEXKYTOUHBIX CUTyallUii ONHMCAHBI HIDKE (CM.

naparpad. 43).

34. (i) The know-how is transferred to the grantee
on an exclusive basis when, under the terms of the
contract, the grantor gives up the right both to
exploit it himself and to let it be exploited by a third
party in the territory and for the duration provided
in the contract (Exclusivity may also apply to other
factors  besides territory and duration (e.g.
manufacturing and selling rights);

(i1)) When the parties wish to limit these exclusive
rights by allowing the grantor himself to exploit the
know-how in the territory where it is granted, they
should specify this in the contract;

(iii) On the other hand, the contract may merely give
the grantee the right to exploit the know-how on the
terms agreed, while the grantor retains the right to
exploit it as well, or even to dispose of it as he
pleases, provided he does so without prejudice to
the rights of the grantee as laid down in the contract;

(iv) A number of variants and intermediate
situations are described below (see para. 43).

VI. O6si3aTtenbcrBa jloBepurtens

Obligations of the grantor

35. IlepedeHb

JloBeputens 00s3aH, €CTECTBEHHO, MepeaaTh
eccuonapuio BCIO TEXHUYECKYIO
nH(pOpPMAITHIO, COCTaBIAOIIYI0 HOy-xay. OH
MOXKET TakkKe MPEUIOKUTh H HEKOTOpHIC
rapaHTHH Pe3yJbTaTOB H, B 3aBHUCHMOCTH OT
00CTOSATEIBCTB, MPEAOCTABUTH TEXHHUUYECKYIO
MOMOIIb,  HCKIIOYUTEIbHBIE  TpaBa  Ha
WCIIONIb30BAHUE HOY-Xay WIW K€ JaTh HHBIC
BCIIOMOTI'aTCJIbHBIC TapaHTUH, BUO U XapaKTEp
KOTOPBIX YTOUHSIOTCS 0C000.

35. Enumeration

The grantor must of course undertake to transmit the
technical information that constitutes the know-
how. He may also offer certain guarantees of results
and, according to circumstances, supply technical
assistance, grant exclusive rights and subscribe to
other ancillary undertakings, which should be
specified.
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A. lNocTaBKka TEXHUYECKNX CpeacTs

Supply of the technical means

36. Cpoku u ycnoBus

KoHTpakT 1omkeH oroBOpuTh CPOKH U YCIIOBUS,
no3Bossitomue  lleccnonaputo  BOWTH  BO
BJIaJICHUE NEpeJaHHbIM €My HOY-Xay, BKJIIOYast
MECTO, BpeMs U AaTy OCYILIECTBICHUS [IepeaayH.

37. Bunger
JIOKYMEHTAIIHS

TCXHUYCCKHUX I/I3JIC.HI/II71 n

Eciu mepenaua HOy-xay BKIIOYaeT B ceOs,
Hapsly C OCTaJbHBIM, M IMPEIOCTaBICHHUE
OTIENbHBIX BUAOB TEXHUUYECKUX W3ICIANH H
JIOKyMEHTAIlM K HUM, B KOHTPAaKTe JOJDKHBI
OBITH OTrOBOPEHBI CIIOCOO TPAHCIOPTHPOBKU
YHOMSIHYTBIX H3JENUH, MYHKTHl Ha3HAuY€HHUS U

CPOKH IIOCTAaBKH, BO3MOKHBIC PHUCKH,
MOCJICACTBUA 3aJCPKCK, IEPCUCHL 3allaCHbIX
‘IaCTeﬁ, €Clin TaKOBBIC npeayCMOTpPECHBI,

OCHOBaHHMSI OCBOOOX/ICHUS OT OTBETCTBEHHOCTH
U T. . — OJHUM CJIOBOM, BCE YCJIOBUS, OOBIYHO
OroBapHBaeMble KOHTPAKTAMH Ha TMOCTaBKY
ToBapoB. Ecimm, B cocraB mepemaBacMBIX
TEXHUYCCKUX MATCPUAJIOB BXOAUT U TAKEIIOC
o0opyoBaHHE, BOIPOCHI, CBA3aHHBIE C €O
MOCTaBKOW — B HEKOTOPBIX CIyYasX, MpeaMeT
0Cc000¥ TOTOBOPEHHOCTH.

38. Vkazanuns

(1) YkazaHus, IpakTUUYECKUE PEKOMEHAAIUH U
MOSCHEHHUST MOTYT OBITH TMepeJaHbl OOBIYHBIM
HOPsSIAKOM Ipu noceniennu Leccuonapuem uin
ero MIpeICTaBUTENIMU MIpepUATUI
Hoseputena. B 3ToM cioydyae B KOHTpakTe
JIOJDKHBI OBITh YKa3aHbI CPOKH U YCJIOBHUS 3TOTO
MOCEIIEHUS: nara, HPOIOJDKUTEIIBHOCTD,
KOJINYECTBO MPHUOBIBIIMX U IITAT IPUHUMAIOIIEH
CTOPOHBI, KakKHe TMOSICHEHHS MOTYT OBITh
MOJIy4EHbIl HA MeCTEe B YCTHOH opme, a Kakue B
BHUJE JOKYMEHTAllUH IO HCIOJIb30BaHHUIO HOY-
Xay u T. 2.

(i1)) Ilepemaga WHCTPYKITMI MOXET TaKkKe
OCYIICCTBIATHCS B (popMe 00ydeHHS TIepcoHaa
Ileccuonapuss mnepconanom JloBeputenss Ha
npeanpuatusx Josepurens wiu Lleccuonapus.
KoHTpakT nomkeH Takxke mpeaycMaTpUBaTh
CPOKM ¥ YCJIOBUS TaKoro OOYyYeHUsS H, B
O0COOCHHOCTH, SI3bIK, HA KOTOPOM JIOJKHBI OBITH

36. Terms and conditions

The contract should lay down the terms and
conditions under which the means allowing the
grantee to come into possession of the know-how
are transmitted, including the place, time or date at
which the transfer is to be carried out.

37. Technical items and documents

When the know-how includes, among other things,
technical items and documents, the contract should
specify the mode of transport of the articles in
question, the place and the time-limits for delivery,
the passing of risks, the consequences of delays,
what spare parts, if any, are to be furnished, the
grounds of exemption from liability, etc., all these
provisions being of the kind usually contained in
contracts for the supply of goods. If, among the
technical materials to be transmitted, machines and
heavy equipment are included, their supply is
sometimes the subject of a special arrangement.

38. Instructions

(i) Instructions, practical advice and explanations
can be transmitted by means of a simple visit by the
grantee or his representatives to the grantor's works.
The contract should specify, in this case, the terms
and conditions of this visit: date, duration, visiting
staff and staff placed at their disposal, explanations
on the spot and in documents, on the utilization of
the know-how, and so on.

(i1)) The transmission of instructions may also
consist in the training of the grantee's staff, in the
grantor's or grantee's works, by the grantor's staff.
The contract should also cover the terms and
conditions of such training and in particular the
language in which instructions are to be given and
any interpretation required.

PyxoBoasiIue IPHHIMIIBL JJIs1 COCTABICHHSI KOHTPAKTOB MEKTyHAPOJHON ITepeiadl HOy-Xay B MalllMHOCTPOCHUN
Guide for use in drawing up contracts relating to the international transfer of know-how in the engineering industry

19


https://miripravo.ru/

MIRIPRAVO.RU — AHAJTUTUKA, KOHTPAKTbI, LEXMERCATORIA

COCTAaBJICHbBI HMHCTPYKIUH, U HCO6XOI[I/IMOCTB
nIpeaoOCTaBJICHUA YCIIYT IICPCBOJYHKA.

(i) B HEKOTOpPHIX cloydasx WHCTPYKITHH
CBOIATCA B  €AMHOE  PYKOBOJACTBO  IIO
JKCIDTyaTalliH, IpeaocTasisiemoe JloBepurenem
B pacmnopsbkeHue — lleccuonapus. Ecnu
Leccuonapuii 3aTpedyeT nepeBol ynoMsIHyTOrO
PYKOBOJICTBA I10 3KCILTyaTallii Ha CBOH POJIHOMN
sI3bIK, ¥ JloBepHUTENbh 3aBEOMO 3HAET, YTO HE
CMOXET TpPEJOCTaBUTh €My TaKOBOTO, TO
JloBeputens BHpaBe BHECTH B KOHTPAKT P
OTOBOPOK C IIEJIbI0 B JIaJbHEHIIIEM OCBOOOJIUTH
ce0st OT BCSIKOW OTBETCTBEHHOCTH B 3TOM CBSI3H.

(iv) Ecnu pa3Meps! 1 1aHHBIE B PYKOBOJCTBE IO

SKCIUTyaTallill  TPEACTAaBICHBI B  CHUCTEME
eIWHULl, O(UIIMATBHO HE TMPHUHATON B CTpaHe
Leccuonapus, eJIeco00pa3Ho 3apaHee
HM3BICKATh cI1oco0 YCTaHOBJICHUS

SKBUBAJIEHTHOCTH JBYX cucteM. W 31ech
JloBepuTens BOpaBe NPETEHI0BATh HA OTOBOPKH
[0  BOMPOCY  DKBHUBAJEHTHOCTH  €IUHMUIIL
W3MEpEeHHsl B TeX CIydasx, €ClId TOYHOCTb
WU3MEPEHUH — OIHA U3 OCHOBHBIX COCTABIISIOIINX
HOY-Xay.

(ii1) Instructions are sometimes assembled in a
manual supplied to the grantee by the grantor. When
the grantee asks for a translation of the manual and
the grantor cannot provide it himself, the grantor
may make reservations designed to exclude or to
limit his liability in this respect.

(iv) If the dimensions referred to in the instructions
are given in a system of units which does not
correspond with that used in the grantee's country,
it may be useful, or even necessary, to establish an
equivalence between the two systems. The grantor
may also find it necessary to make reservations
regarding the equivalence when the accuracy of the
dimensions is an essential item of the know-how.

B. TexHunyeckas nomoulb nepcoHany LieccnoHapus

Technical assistance to the grantee's staff

39. Ecnu OTHOCHUTCS K
Y3KOCHEIUAILHOW ~ 00JlacTH, B KOTOpPOH
Ieccuonapuit CPaBHUTEJIHHO HEOIIBITEH,
CTOPOHBI MOTYT TPUATH K COTJAIICHUIO O
MOCJIEAYIOLIEM o0ydeHun nepcoHana
eccuonapuss cunamu [loBeputenss Merojam
HCIIONb30BaHUsl HOy-Xay. B »3Tux nemix B
KOHTPAKTEe JOJKHBI OBITH ONPENEICHBI CPOKH H
YCJIOBHSL TaKOW IIOMOIIM: MECTO OOydYeHHs
(mpenmpusitust JloBepurens win Lleccrnonapws);
JaTa W TEpPUOJl, B TEUYCHUE KOTOPOro OyneT
OKa3bIBAThCS IMOMOIb, YHUCIO CTaXEPOB U
WHCTPYKTOPOB; YPOBHH KBaJTU(UKAITUU
MOCJIEJHUX; YCIIOBHS o0yueHus Ha
MPENIPUSITUSX, T/Ie OyIEeT MPOXOIUTh 00yUeHHE,
MEpbl [0  3alUTe  KOH(HUIACHIUAIbHOM
nHpOpMAIMM OT yTEUYKH, YCJIOBUSA TpyHa,
YCJIOBUSI MPOXKUBAHUS, TPAHCIOPT U YCIOBUS
CTpaxoOBKH 00ydJaeMoro TepcoHaja, oIlara
WHCTPYKTOPOB, CPOKH U YCJIOBUS OILIATHI U T. .

HOYy-Xay

39. If the know-how relates to a highly specialized
field in which the grantee is comparatively
inexperienced, the parties sometimes agree that the
grantor will train the grantee's staff in the methods
of utilizing the know-how. To this end, the contract
should specify the terms and conditions of such
assistance: the place where it is to be given
(grantor's or grantee's works); the date and period
for which assistance is envisaged; the number of
trainees and instructors; the qualifications of the
latter; terms of training in relation to the operation
of the works where the training is to be given;
measures to prevent leakage of confidential
information; working conditions, accommodation,
transport and insurance for the staff concerned,
payment of the instructors, terms and conditions of
payment, etc.
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C. MapaHTus pe3ynbTaToB

Guarantee of results

40. Cpoku u ycnoBus

B HEKOTOPBIX CIIy4asx KOHTPaKT
peayCcMaTpUBaET HaJIu4ue rapaHThu
JloBeputenem pe3yabTaToB, KOTOPBIE IPEACTOUT
monmyunTh lleccmoHapmeM; HWHOTZHA KOHTPAKT
OTPAaHUYMBACTCS  JUIIb  IPEACTABICHHBIM
Ileccuonaputo 3aBepeHueM JloBeputens o
BO3MOXKHOCTH JOCTUYb PE3YIbTATOB, YXKE
MOJIy4aeMBbIX IIPH KUCIIONIb30BAHUS HOY-Xay.

41. VYcraHOBiIEHHE HWCTHHHOCTH pE3yJIbTATOB,
JIOCTUTHYTHIX [loBeputenem

(i) KoHTpakT MOKET oroBapuBaTh W TOT (aKT,
YTO HOY-Xay YXKe€ HCIojib3yeTcs: JloBepureneM,
JIOOMBIITUMCSI c ero MIPUMEHEHUEM
OTIPEICTICHHBIX PE3yJbTAaTOB, JIMOO OJHUM U3
MapTHEPOB HJIM KIIMEHTOB JOBepuTENs, W 4TO
LleccuoHapwuii BIpaBe YJOCTOBEPUTHCS B ITOM,
JIUYHO BCTPETHBIIUCH C JIUI[AMH, Ha KOTOPBIX
CChLJIaeTCs HoBepurens, mbo yTeM
MPOBEJCHUSI TEX WIH MHBIX TEXHHUYECKUX
HCIIBITAaHWI;

(i) B »ToM ciydae KOHTPAaKT JOJDKEH
ONIPENENINTh CPOKM M YCIOBHS BCTpEed WIN
WCIBITaHUI: MECTO U BPEMSl, UX; TOMYLIEHHBIN K
YYacTHIO TEPCOHAN, YUCIIO TaKWX BCTpEY WIH
UCTBITAaHUH,  TpeOOBaHUS ~ MO  TEXHHKE
0€3011aCHOCTH U T. [I.;

(iii) HMuorma oroBapuBalOTCSI W EPUOIBI
BpPEMEHH, B Te4yeHHe KOTOphIX JloBepurens
yCTpaHsIET BO3MOKHBIE Ie(EKThI, BOHUKILUE BO
BpEeMs YKa3aHHBIX UCTIBITAHUH.

42. Tapantus
Ieccnonapust

0OXNIaCMBbIX PE3YIbTAaTOB

(i) Eciu [loBeputens rapaHTHpPYyeT pe3yiIbTaThl,
KOTOpBIC TIPEJACTOUT moyryunTh Lleccronaputo ¢
WCIIOJIb30BaHUEM HOY-Xay, KOHTPAKT HE JIOJIKCH

OTPaHUYUBATBCA  HEONPENENEHHBIMU WX
HEOJJHO3HaUYHBIMU OIIpeIeNICHUSIMU
VHOOMSIHYTBIX ~TrapaHTuii. BBumy BakHOCTH

00s13aTeIbCTBA MU IOCICACTBUH, KOTOPBIC €ro
HECOOIIOIeHHE IIOBJIEKJIO OBl 3a Co0Ol, B
JIOTOBOPE HEOOXOIUMO OIpPEJEIUTh CPOKH H
YCIIOBHUS TOW TapaHTHUH, a TaKkKe TpeOOoBaHUS,
HE0OXOIUMBIE JIJIS €€ MPEIOCTABICHHSL.

40. Terms and conditions

Sometimes the contract provides for a guarantee by
the grantor of the results to be obtained by the
grantee; sometimes the contract refers only to an
authorization by the grantor to the grantee to
ascertain the results already obtained with the use of
the know-how.

41. Ascertainment of results obtained by the grantor

(i) The contract may provide that the know-how is
already being used with certain results by the
grantor, by one of his associates or by one of his
customers and that the grantee may verify this by
paying a visit or carrying out technical tests;

(i1) In this case the contract should specify the terms
and conditions of such visits or tests: place and date
at which they are to be carried out; staff authorized
to participate, number of such visits or tests,
conditions of security, etc.;

(ii1) Sometimes periods of time are laid down within
which the grantor can correct any defects which
may have appeared during these tests.

42. Guarantee of results to be obtained by the
grantee

(1) When the grantor guarantees the results to be
obtained by the grantee with the use of the know-
how, the contract should not merely give a vague or
ambiguous definition of the guarantee. In view of
the importance of the obligation, and the
consequences that its nonobservance would entail,
it should specify the terms and conditions of this
guarantee and the requirements necessary for its
fulfilment.
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(ii) B xoHTpakTe HEOOXOAMMO OTOBOPHUTH U
TEXHUYECKHE TapaMeTpbl  IMpeZIojaracMbIxX
pE3yJIBTaTOB: Ka4ueCTBEHHBIC CTaH/IaPTHI
W3NS, KOIMYECTBO POU3BEICHHBIX U3IENNi,
MHHUMAaJIbHAS WITH OOBIYHAS
HPOU3BOIUTEIFHOCTS, crierduueckue
WU3MEpPEHUs], Pa3peleHHbIEC JOIMYCKHU H T. 1.

(i) HeoOxomumble uisi  JIEHCTBEHHOCTH
rapaHTud TpeOOBaHUs TaKKe MHOJDKHBI OBITH
MEPEYNCIIeHBl MOAPOOHO; OT KadyecTBa CHIPbS,
BBIOOpa M PACIHOJIOKEHUSI COOTBETCTBYIOLIETO
000pYZIOBaHHMS, YCIOBUH TPYIa, U T. JI. IO TAKUX,
YHCTO BHEIIHUX (PaKTOPOB, KAK TEMIEparypa H
BII&)KHOCTb.

(iv) JloBepurenb OOBIYHO OKa3bIBAE€T IMOMOIIID
Ieccuonapuio B JOCTIDKESHUH
rapaHTUPOBAHHBIX PE3YJIbTATOB, BKJOYAs I10
Mepe HEOOXOJUMOCTH U  MPEIOCTaBJICHHUE
TEXHUYECKOM MOMOIIH.

(v) Kpome Toro, B KOHTpakTe IOJDKHBI OBITH
OIpEe/IeIeHbl YCIIOBUSl HCHBITaHUH, KOTOpBIE
MpeArNoIaraeTcss MPOBECTH Ha MPEINPHUSITHSIX
Leccuonapus, HeE0OXOIWMBIE COTJIACOBAaHUS,
MEepHO YIOMSHYTBIX COIJIACOBAHHWIL, a Takxke
OKOHYATENIbHYIO TpreMKy. Ecii Ha 3TOT cyer B
KOHTpakTe HHYero He CKazaHo, (akr
OKOHYATEeNIFHOH TMpPUEMKH OyAeT CUHMTaThCs
ocBoOOXIeHnEeM JloBepHTeNns OT rapaHTHIHBIX
00513aTETLCTB.

(vi) CpencTBa IOpUAMYECKON 3aIUATHI HA CITydaii,
ecinu lleccuoHapuil He MOJY4aeT OXUAAEMBIX
pe3yabTaTOB, YIOMSHYTHI B aparpadax 76 u 77.

(i) The contract should lay down the technical
parameters of the results to be achieved: quality
standards of the product, quantities to be produced,
minimum or normal performance, particular
dimensions, permitted tolerances, etc.

(iii) The requirements for bringing the guarantee
into play should also be listed in detail; they may
range from the quality of the raw materials, the
choice and siting of any relevant equipment,
working conditions, etc., to such external factors as
temperature and humidity.

(iv) The grantor usually undertakes to assist the
grantee in obtaining the results which have been
guaranteed including when difficulties arise the
necessary technical assistance.

(v) In addition the contract should specify the
conditions of the tests, which take place at the
grantee's works, the adjustments which are
necessary and the period allowed for such
adjustments, the taking over and the final
acceptance. If the contract is silent on the point, the
final acceptance will generally exonerate the
grantor from his liability with regard to the
guarantee.

(vi) Remedies for the case when the results are not
obtained by the grantee are mentioned in paragraphs
76 and 77.

D. UcknounTenbHble 1 HENCKITIOUYUTENbHbIE NpaBa

Exclusive and non-exclusive rights

43. (i) CnemyeT HCXOOUTh W3 TOTO, HYTO
IIPEOCTABJICHUE HCKIIOUUTENbHBIX IIpaB —
ciy4ail 3KcTpaopauHapHelif. IlosTomy, ecnm
CTOPOHBI JKEJIAIOT NPELyCMOTPETh TaKue Ipasa,
HEOOXOIUMMO  BK/IIOUUTH B  KOHTPAakT M
COOTBETCTBYIOIIUM IMyHKT O TOM, COXPAHSAET JIH
JHoBeputens 3a cob0il IpaBo Ha MCIOJIL30BAHUE
HOY-Xay.

(i1) IIpenocTaBneHne UCKIIIOYUTENBHBIX IPaB Ha
WCTIOJIb30BaHHE HOY-Xay OOBIYHO TMOJYHHEHO
TEPPUTOPUATILHBIM OTPAaHUYCHUAM; €CIIH  JKe

43. (i) There is no presumption of the grant of
exclusive rights. Therefore if the parties wish to
provide for such rights, a clause to that effect must
be included in the contract specifying whether or
not the grantor retains the right for himself'to exploit
the know-how.

(il)) The grant of exclusive rights to exploit the
know-how is usually subject to territorial
limitations; if, however, the grantor grants to the
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Hoseputens npenocraBnger lleccruonapuro
UCKJIIOUUTEIbHBIE MPaBa B PaMKaxX OTIAENBHBIX
rOCy/apCTB WM TEPPUTOPUI, OH MOXKET TaKkKe
MPEIOCTaBUTh €My HEHCKITIOUUTEIbHBIE MIPaBa B
paMKax Ipyrux rocyJapcTB WM TEPPUTOPHUH.

(iii) IlpemocraBicHHE HCKIOYMTEILHBIX IIPaB
MOJET OBITh TaK:KE OTPAHUYCHO HEKOTOPBIMH
CleJIKAMHU WM  CHCIU(PHUUSCKONH  OTPACHbIO
ITPOMBIIIIJICHHOCTH.

[Ipumep Ne 1: loBepuTeas MOXKET IPEIOCTABUTH
[eccnonapuio HCKIIOYHTEIBHBIE IIpaBa Ha
WCIIONb30BaHNE HOY-Xay ISl TMPOU3BOJICTBA U
cOBITa TOTO WJIM MHOTO U3JICNUS B TOW WIIM WHOU
CTpaHe, U WCKJIIOYMTENbHbIE IPaBa TOJNBKO Ha
COBIT YIIOMSIHYTOT'O U3/IENIUS B IPYTON CTpaHE;

ITpumep Ne 2: IleccmoHapuii MOXKET HOIYYHUTb
WCKITIOYNTEIbHBIE IIpaBa Ha HCIOJb30BaHHUE
HOy-Xay B HEKOTOpPBIX  CTpaHax  Juid
MIPOU3BOJCTBA J0OBIX W3IEIHH, u
HEUCKJIIOUHUTENIbHbIE TIpaBa JUId TPOU3BOJCTBA
JIAITH 9aCTU U3MIEuil B 1000 Apyroit cTpaHe.

(iv) Leccuonapwmii MOJKET MONTyYUTh
WCKJTIOYUTEIbHBIE NIpaBa, MPeJOCTaBICHHbIE Ha
OJTHOW TEpPPUTOPHH Ha CHeIH(PUUECKUNA BUA
NESTeNbHOCTH B KOHKPETHOHW  OTpaciu
MPOMBIIIJIEHHOCTH, OTpaHUYHUBAIOIINECS TeM,
yro JloBepuTenb coxpaHseT 3a co0oi mpaBo:

(a) ucmonp30BaTh HOy-Xay B paMKax TOW ke
TEPPUTOPHUH JUISl TEX YK€ UM UHBIX LeNIeH;

(b) nmepenmaBaTh TMpaBO HAa HETO BTOPOMY
Ileccuonaputo B pamkax TOW Ke camou
TEPPUTOPHUH, HO JUTSI HHBIX IIEeJIeH.

DTO MOXKET TPOU3ONUTH, HampuUMep, eclu
Ileccuonapuit HCTIOJb3YET TOBaphbl,
W3rOTOBJICHHBIE C TIOMOUIBIO HOY-Xay Jjs
MTPOU3BOICTBA CBOUX COOCTBEHHBIX M3JICIHI, HO
JoBeputens kenaer, dUYTOOBI OTH TOBApHI
peaNn30BhIBAINCH  HE3aBHUCHMO, BO3MOXKHO,
JlaKe TI0JT €T0 COOCTBEHHOW TOPTOBOM MapKOA.

(v) B Hexkoropeix caywasx JloBepureinb
npenocTasisieT LleccnoHapuio B COOTBETCTBHH C
3allpocOM  TIOCJIEAHEr0  TepeueHb  JPyrux
IMeccuonapuieB M TEppUTOpUM, TAE OHHU
JNEHUCTBYIOT, W  JapoBaTb €My  CTaryc
«HanOOJBIIEro OIATONPUATCTBOBAHUSY.

grantee exclusive rights within certain countries or
territories, he may also grant him non-exclusive
rights in other countries or territories.

(ii1)) The grant of exclusive rights may also be
restricted to certain transactions or to a particular
branch of industry.

Example No. 1: the grantor may grant the grantee
exclusive rights of exploitation of the know-how for
manufacture and sale in a particular country, and
exclusive rights for sale alone in another country;

Example No. 2: the grantee may obtain exclusive
rights to exploit the know-how in certain countries
for the manufacture of any product whatsoever with
the help of the know-how, and non-exclusive rights
in all other countries for the manufacture, with the
help of the know-how, of some products only.

(iv) Exclusive rights granted in one territory for a
particular operation in a given branch of industry,
may further be limited by a stipulation to the effect
that the grantor reserves the right:

(a) To exploit the know-how within the same
territory, for the same purpose or for a different

purpose;

(b) To transfer it to a second grantee within the same
territory but for a different purpose.

This may happen for example when the grantee uses
the goods manufactured with the help of the know-
how for the production of his own articles, but the
grantor wishes those goods to be sold
independently, perhaps even with his own trade
mark on them.

(v) Sometimes the grantor undertakes to furnish the
grantee, upon his request, with the names of the
other grantees and the territories in which they
operate and to give him "most-favoured-grantee"
treatment.
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E. CoxpaHeHue TaliHbl

Preservation of secrecy

44. Xots 0053aTENBCTBO COXPAHATH CEKPET HOY-
xay, 0 CYIIecTBY, JIexXuT Ha Lleccnonapum, oH
BIIOJTHE MOXXET OBITh B 3aMHTEPECOBAH B TOM,
9TOOBI B TEUCHUE CPOKA UCIIOIB30BAHMS UM HOY-
Xay, B OCOOEHHOCTH, €CIH pe4yb HIET O
MPEIOCTaBICHHBIX €My  HCKIFOYUTEIhHBIX
npaBax, yToObl U JloBepuTenp He pasriamaln
cekpera HOy-xay. Kpome Toro, mpm Hanu4yuu B
KOHTpPaKTE MOJO0HBIX B3aMMHBIX 00s3aTEIIHCTB -
oOMeHa HOy-xay, OOMEHa HOBILIECTBAMHU -
HoBeputens HamaraeT Ha cebsg Te ke
00513aTENBCTBA 110 COXPAHEHUIO CEKpeTa, YTo U
eccuonapuii. IlosToMy HMHOrJa B KOHTPAaKTe
HE/IBYCMBICIICHHO OTOBOPEHO  00s3aTeNbCTBO
JoBeputenss COXpaHUTh TaiHy TOro, 4YTO OH
MOCTABNSAET, WIM TOTO, UYTO OH MOXET
BITOCIIC/ICTBUH MOJIYYUTh B OOMEH, paBHO KaK H
CPOKH JEHCTBUS YIOMSIHYTOTO 003aTE/IbCTBRA.

44. Although the obligation to preserve the secrecy
of the know-how lies essentially with the grantee, it
may be in the grantee's interest, as soon as he is
capable of exploiting the know-how, and
particularly when he has been granted exclusive
rights, that the grantor should also preserve the
secrecy. Furthermore, whenever the contract
involves similar reciprocal obligations - exchange
of know-how, exchange of improvements - the
grantor may be made subject to the same obligations
as the grantee to preserve the secrecy of what he
receives. For this reason the contract sometimes
lays down expressly the obligation of the grantor to
preserve the secrecy of what he supplies or of what
he may subsequently receive in exchange, as well as
the duration of that obligation.

F. JononHuTtenbHas nHgopMaums

Additional information

45. IlpaBo pacniopspKEHUS HOy-Xay

(i) B xoHTpakTe yKa3pIBaIOTCA 3aKOHHEIE
OCHOBaHHS, COTJIACHO KOTOpPBHIM JloBepuTenb
BIIPaBE PaCIOPSIKATHCS HOY-Xay (Harpumep, Kak
aBTOp WJIY JIMIIEH3HAT), WU )K€ TO, KaKue IIIar,
B Ciydae HaIOOHOCTH HEOOXOaUMO eMy
MPEeNNpPUHATh  pPaaid  BBEISHUS  3aKOHHBIX
OTPaHHYCHHWI HAa HWCHOJb30BaHHE HOY-Xay
Heccuonapuem.

(i1) Hammpumep, npeamnonoxum, uro JloBepurens,
yKe Tepeia TPETbUM JIMIaM UCKITFOUUTEbHbIC
MpaBa Ha UCTIOJBb30BaHHUE HOY-Xay WIIH NpaBa Ha
MPOMBIIIJICHHYI0 COOCTBEHHOCTh, U OHU BXOZST
B MPOTHBOPEYHE C JCHCTBUSMH WM paMKaMH
MPOMBIIIJICHHOTO WCTIOJIb30BaHUS,
IpeTyCMOTPEHHBIMHU KOHTPaKTOM Ha
ucronbp30Banue Hoy-xay Lleccnonapuem. Takue
CUTYyaluu MOTYT  BO3HHUKHYTH, KOT/Ia
JloBepurens  3aKiIO4aeT  COIJIALICHHS  C
TPETHUMH JIUIIAMH O ITPOIOJKSHUN 00OMEHa HOY-
xay.

(iii)) Kpaiine BakHO, YTOOBI TIPU 3aKITFOYCHUH
KOHTpaKTa HoBepurens o
HEOCMOTPHUTEILHOCTH HE MPE0CTAaBUII OOJIbIIIE,
4eMm o0niafaeT wim OyneT o0yianarh, MOCTyHas

45. Title to dispose of the know-how

(1) The contract may indicate the legal basis on
which the grantor is able to dispose of the know-
how (e.g. as creator or licensee) or similarly it may
say what steps, if any, have been taken by him
which might lead to legal limitations on the use of
the know-how by the grantee.

(i) For example, the grantor may already have
transferred to third parties exclusive know-how
licenses or industrial property rights which overlap
with the operations or with the scope of industrial
exploitation envisaged in the contract providing for
the exploitation of the know-how by the grantee.
Such situations may arise when the grantor has
made agreements with third parties relating to the
continuing exchange of know-how.

(iii) It is of the utmost importance that in concluding
the contract the grantor does not inadvertently
undertake to grant more than he possesses or will
possess in order not to leave the grantee with the
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Tak paau TOro, utoOel y lleccuoHapus He
CIOXWJIOCh BIIEYATICHUS, YTO OH IOJy4aeT
Oonpme, uem JloBepurenp BHOpaBe eMmy
MPEIOCTABUTb.

46. DKOHOMHUYECKASI CTOMMOCThH

(1) B HEKOTOPBIX CiTyyasix KOHTPAKT OrOBapUBacT
TEXHUYECKYI0 M 3KOHOMHYECKYIO CTOHMMOCTD
HOY-Xay;

(i) Hampumep, ecnum [loBepuTenb TBEPIO
yOEXKICH, YTO MPHU 3aKIFOUYCHUU KOHTPAKTa OH
0o0JlamaeT caMbBIMM CBEKMMH 3HaHMSAMH B
cnenu(uIecKoil OTpaciy, B KOHTPAKTE MOXKET
OBITh CICI[HAJILHO OrOBOPEHO, YTO MEPEIaHHOES
HOy-Xay COOTBETCTBYET YPOBHIO HOBEHIINX
TEXHUYECKUX JOCTIDKCHUHA B TOW WIN WHOH
oTpaciy;

(ili) B nmpyrux cinyyasx BIOJHE MOYXHO
YHOTPEOUTH U TaKyI0 JOCTATOYHO HEUTPAIbHYIO
(OpMYIHPOBKY - HOYy-Xay OTBEYAET CaMOMy
BBICOKOMY YPOBHIO, KOTOpPBI Ha JIaHHBIA
MOMEHT u3BecTeH [loBepuTelnio, Wiu MpocTo —
ucnonb3yemoe JloBepurenem 4to HOy-Xay.

impression that he will receive more than the
grantor is entitled to give him.

46. Economic value

(i) The contract sometimes specifies the technical
and economic value of the know-how;

(i1) For example, if the grantor is firmly convinced
that, at the time of the conclusion of the contract, he
possesses all the latest knowledge in the particular
field, the contract may say that the know-how
transferred is at the level of the most recent
technical developments in that field;

(iii) In other cases, it may be said that the know-how
is at the highest level known to the grantor, or
simply, that it is that used by him.

VII. O6s3aTenbcrBa LleccnoHapus

Obligations of the grantee

47. llepeuenn

OO6BIgHO TIIaBHOE 00s13aTeIbCTBO Lleccnonapus
COCTOMT B TOM, 4YTOOBI CBOEBPEMECHHO H
MOJTHOCTHIO OIUIATHTH MOJNYYCHHOE UM HOY-Xay,
XOTS HOYy-Xay MOXEeT OBITh Tiepemano u 0e3
JOTIOJTHUTENIHOTO — IJIaTeXa, €CIH  OHO -
JIOTIOJTHEHHUE K IPYTHM KOMMEPUCCKUM CACITKAM.
Bo-BTOpBIX, €ciii B HOy-Xay COIEPXKHUTCS
3JIEMEHT ceKpeTHOCTH, lleccnonapuii Geper Ha
cels 00513aTeNLCTBO HE pasriamarb
ynoMsiHyThId  cekpeT. Taxxe Ileccronapuii
MOJXET MOAIMCATh corJjaiieHue 00
WCTIONb30BAaHUN HOY-Xay; OH MOXET 00s13aThCs
o0ecreynuTh HEOOXOOMMOE KAadyeCTBO H3ICIUM,
HU3TOTOBJICHHBIX C MCIIOJIB30BAHUEM HOY-Xay,
b0 B34ATh Ha ce0s  JIONOJHUTEILHBIE
00s13aTeILCTBA UHOTO XapaKTepa.

47. Enumeration

Normally, the main obligation of the grantee is to
make a payment for the know-how he receives,
although the know-how may be transferred without
additional payment when it is complementary to
other commercial transactions. Secondly, if an
element of secrecy is involved in the know-how, the
grantee undertakes to maintain that secrecy. The
grantee may also sign agreements to exploit the
know-how; he may undertake to maintain the
quality of the products manufactured with the help
of the know-how, or he may accept ancillary
obligations.

A. OnnaTa

48. ®opMbI

Payment

48. Methods
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Orutara MOXKET OCYIIECTBIATHCS KaK
HAJIMYHBIMHU, TaK M TOTOBOM MNPOAYKIHUEH;
orutaTa MOXKET Takke ObITh B ¢dopme oOMeHa
HOY-Xay. B JormoiHeHne K yCIIOBUSAM OTUIATHI 3a
MPEeIOCTaBIICHHE HOY-Xay, B KOHTPAaKT MOXKHO
BKJIFOUNTh W IUIATEKHBIE OTYETHI IO CHEIKAM
mexay Jlosepurenem wu lleccnonapuem B
pamMKax HOy-Xay, HallpuMep, O TOCTaBKe TeX U
HWHBIX TOBApPOB, OKa3aHUU TEXHUYECKOMN IIOMOIITHN
UT. 1.

49. Hannyuas omiara

(i) Ecnm mpenmonaraercs omata HaJIMYHBIMH,
CTOPOHBI OOBIYHO ONPEACISAIOT MECTO B (HopMy
pacueToB, a TakKe BAIOTY, B KaKOH oIuiaTa
OyleT OCYIICCTBIATHCS, HEOOXOJUMO YyUYeCTh
TAKXKE BCE  BOMPOCHI, KOTOPBIE  MOTYT
BO3HUKHYTh B CBSI3M C KOHBEPTHPYEMOCThIO,
BAJIOTHBIM KOHTPOJIEM, BAIIOTHBIM KypCOM,
COTOCTABJICHHUSI C I[CHOM 30JI0TAa WJIH JPyTruX
CTaHAAPTOB, HAIOTOOOJIOXKEHUS U T. 11.;

(i1) IInaTa HaJTUIHBIMHA BKJTFOYaeT
CIMHOBPEMEHHYIO BBIIJIATY BCEH CYMMBI H
pa3nuYHbIe BUABl TPOLEHTHBIX OTYUCICHHH,
pasMepbl KOTOPBIX 3aBUCAT OT HCIOJIh30BAaHUS
Hoy-xay. Oruiata MOXET OCYIIECTBISITECA H
KOMOWHHPOBaHHBIM crocooom: oO1ee
MoraiieHne B MOMEHT 3aKJII0YEeHHUS] KOHTPaKTa 1
OTYHCJICHUS 110 MEPE MCIIOIb30BAHUS HOY-Xay.

50. EnunoBpeMeHHas oriarta

(i) Bermutata onpeieieHHOM CyMMBI MOXKET OBITh
Kak €IMHOBPEMEHHOW, Tak W B BHJE
MEePHOANIECKIX B3HOCOB aBaHCOM,
(UKCHPOBAaHHBIMA CyMMaM{ WJIM CyMMaMH IO
NPUHIMITY YBETUYEHHSI WIH JK€ YMEHBILICHNUS;

(i1) B xOHTpaKTe MOTYT OrOBapHUBaTHCS CPOKH U
YCIIOBUSL 3TUX OOIIUX TMOTalieHud W, B
O0COOCHHOCTH, JIaTa ¥ BPEMs X COBEPIICHUS;

(ii1) ITockoaBKY pa3Mepsl ITHX IUIATEKEH YETKO
ONpENCNCHb, B HEKOTOPBIX CIydasx Jaxe
npexne OTIpeICTICHUS 00513aTeILCTB
Hosepurens, lleccnonaputo  HE00XOIUMO
THIATENFHO MPOCIEIUTh, YTOOBI 00S3aTEeIbCTBA
JoBepurens ObLTH JIOCTATOYHO SICHO
chOpMYJIMPOBaHBI B KOHTPAKTE.

Payments may be made in cash or in goods;
payment may also consist of an exchange of know-
how. In addition to provisions concerning payment
for know-how, the contract may take account of
payments in respect of transactions between grantor
and grantee related to the know-how, such as the
supply of certain goods, technical assistance, etc.

49. In cash

(1) If payment is to be made in cash, the parties
usually specify the place and method of payment
and the currency in which it will be made; they
should also take into account all questions that may
arise relating to convertibility, exchange control, the
rate of exchange, reference to gold or other
standards, taxation, etc.;

(i1) Cash payments include lump-sum payments and
variable royalties, the amount of which is related to
the exploitation of the know-how. Payment may be
made by a combination of these two methods: a
lump-sum payment at the time of the conclusion of
the contract and royalties when the know-how is
being exploited.

50. Lump-sum payments

(1) Lump sums may include the payment of a single
lump sum or of instalments laid down in advance,
at a fixed rate or at an increasing or decreasing rate;

(i1) The contract may specify the terms and
conditions of these lump-sum payments and in
particular the date or time at which they are made;

(ii1) In view of the fact that these payments are
clearly defined and sometimes made prior to the
grantor's obligations or to some of these, the grantee
will take particular care that the grantor's
obligations are clearly specified in the contract.
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51. Otuucnenus

(1) B ciyuae, ecnu lleccnonapwii BRITITIAYHBACT
OTYHCIICHUS, ycnoBue JIoBEpUTEITIO MOXKET OBITh

Mpe0CTaBlICHA BO3MOXHOCTh MPOBEPKU
pe3yIbTaToB Heccuonapus c HEIBI0
OTIpEICIICHUS HUCTHHHOTO pasmepa

MoJIararomerocst oT4ucieHusi. B wyactHoctu, B
HEKOTOpPBIX chydasx JlOBEpUTENIO JOJKHBI
MpeoCcTaBIATbCs  OT4eThl  lleccuoHapus ¢
YKa3aHUEM KOJIMYECTBA IMPOMU3BEAEHHBIX U
MPOJIaHHBIX U3JIETUH.

(i) Jnsg ycTaHOBIECHHS COOTHOIICHWH MEXKIY
OTYHCIICHUSIMH U PE3YJIBTATOM, KOHTPAKT MOXKET
coJlepKaTh  CCBUIKM  Ha  TOBapooOOpOT
MPOM3BE/ICHHBIX B paMKax HOYy-Xay M3JICHH, Ha
UX OTIYCKHYIO IIEHYy WIH OOBEM BBIITyCKa
n3znenuii. Heo0XoamMo MosICHUTE M caM TePMHH
«TOBapooOOpOT», TOCKOJIBKY €ro 3Ha4YeHHE
MOXET HE COBIJaTh B PA3IMYHBIX CTpPaHaX;
TaKUM 00pa3oM, CYMMBI BBIYUTHIBAIOTCS W3
TOBapo0oOOpOTa, U3 OTHYCKHOW IEHBI, BKJIIOYAs
MPEOCTaBICHHBIE CKUKHU WU APYTHX ITyHKTOB.
B 5710ii CBsI3M HEOOXOAMMO CHenaTh CChUIKY Ha
BBIIUIATY Hayjora ¢ o00OpoTa B  CTpaHe
Leccronapus wim Ha OTIIPAaBKY M3TOTOBJICHHBIX
W3JIENHN.

(i) B  HekoTopeIx  cioy4yasx  KOHTPAKT
npeaycMaTpuBaeT BBHIIATY MHHHMYMa HIIH
MakCUMyMa  JIMIEH3UOHHBIX  OTYHCIICHHH,
HE3aBUCHMO OT JIOCTUTHYTBIX pe3yJbTaToB.
Bwmecto MUHHMyMa WX MaKCUMyMa
JIMLICH3UOHHBIX OTYHCIICHUH WM B IOTIOJHEHUE
K HAM pa3Mep BBIIUIAT MOXKET OBITH Oosee Win
MeHee MPOMOPILHMOHATIBHBIM TI0 OTHOIIECHHIO K
MOJTyYCHHBIM PE3yJIbTaTaM.

(iv) B KoHTpaKTe Takke MOXKET ONpPeAETSAThCS:

(a) Bpewmst BBITIIATHI JIATIEH3UOHHBIX
OTYHUCIICHUI: HAaNpUMEp, BPEMs H3TOTOBJICHHUS
W3JIeNHS B PaMKaX HOY-Xay;

(b) JaTa BBITUTATHI JIMIICH3UOHHBIX OTYHCIICHHIA:
KOT/Ia WU3JIeNNs, U3TOTOBIICHHBIE B PaMKaX HOY-
Xay, TIIOCTaBJICHbl KJIMCHTY, KOTJa KIIUEHT
COBEpIIaeT WX OIUIaTy, B KOHIIE TOJa WIA B
Mpeienax yKka3aHHBIX IIEPUOJIOB BPEMEHH MOCTe
ATUX COOBITUH U T.1.

52. OnnaTa rOTOBON MPOAYKIIUEH UITH YCIIyTaMu

51. Royalties

(1) When the grantee is paying royalties, provision
may be made for the grantor to be given an
opportunity of having the grantee's results verified,
so that he can assess the royalty due. In particular,
the grantee's records showing the number of articles
produced and sold are in some cases made available
to the grantor.

(il) The contract may, in order to establish this
relationship between royalties and result, refer to
the turnover in the product manufactured with the
aid of the know-how, to the selling price, or to the
volume of production. The term "turnover" ought to
be defined, its meaning not being the same in all
countries; so ought the amounts that may be
deducted from the turnover or from the gross selling
price on account of discounts granted or of other
deductible items. In this connexion, reference may
also be made to the payment in the grantee's country
of tax on the turnover in, or on the transfer of, the
products manufactured.

(ii1) Sometimes the contract stipulates the payment
of a minimum or of a maximum royalty,
irrespective of the results obtained. Instead of
minimum and maximum royalties or in addition to
them, a scale of royalties more than proportional or
less than proportional to the results may also be
used.

(iv) The contract may also specify:

(a) The time at which royalties are due: for example,
when the product for which the know-how was
necessary has been manufactured;

(b) The date for the payment of royalties: when the
goods manufactured with the know-how are
delivered to a customer; when the customer makes
his payment; at the end of the year; or within
specified periods of time following these events,
etc.

52. Payments in goods or in services
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Hanuunslit pacueT B HEKOTOPBIX CITydassX MOXKET
OBITh 3aMCHEH YaCTUYHO WM MOJHOCTHIO
OIUIaTOM rOTOBOM MPOAYKIUEH.

53. O6MeH HOY-Xay

(1) Leccronapmii MOKET TaKKeE BBHITTOJIHATH CBOH

o0si3aTenbCcTBa,  MpenoctaBuB  JoBepurento
TEXHUYECKYI0  WHPOpPMAIMIO;, TaKOW  THUI
KOHTpaKTa, OOBIYHO 3aKIIFOYaeMBId  MEXKIY
NPEONPUATHSIMUA ~ NPUMEPHO  OJHMHAKOBOIO
TEXHUYECKOTO YPOBHS WA MEXK Y
HEKOHKYPUPYIOUIUMHU, B3aUMOJOTIOJIHSIIOUIUMHU
NPEINPUATUIMU, MOXET cozepKaTh
onpeeaeHHBIN pHCK u OTJINYATBCS

HEOIPEIETeHHOCThIO CpoKa neHcTBUsA. OgHaKo
€CIM OH CIYXXKUT OTHPAaBHOM TOYKOW Jid
MOCJIEIYIOET0 HENpPEephIBHOrO OOMEHa HOY-
Xay, Ha TOT MOMEHT KaK HOYy-Xay HEM3BECTHOTO,
TaKkou BUA COTpYAHHMYECTBA HMECT MIAHCHI

nepepacTu B BeCbMa IUIOIOTBOPHOE
TEXHUYECKOT0  COTPYAHMUYECTBO, M  JaxkKe
HNapTHEPCTBO Ipennpusatuii. YacTero Takux
B3alMOOTHOIIIEHUH WHOTAA SIBIISIOTCS
IIPOBOJMMBIE COBMECTHBIMHU CHJIaMH
TEXHUYECKUE UCCIIEIOBAHMA.

(ii) Croponam clenyeT coOroIaTh
OTIPEIEIICHHYI0 OCTOPOKHOCTb, KOIZA OHH,
BCTyIIMB B  TOJOOHBIM OOMEH  HOy-Xay,
BBIHYKECHbI BITOCJIEZICTBUU 3aKJII0YaTh

JIOTOBOPBI C TPETHUMHU JIMLIAMU O IIEpeaade Hoy-
Xay B TOH e WM CMEXHOM 0071acTAX, 4TOOBI 3TO
HE HOBJIEKIIO 3a coboi yTeuKy
KOH(UICHINATHHON HH(POPMALINH, TTOTyIaeMOit
B pe3yJibTaTe 3Toro ooOMeHa. B 3ToM oTHOIIEHNH
npoOJeMbl, BBITEKAIOIKE U3 00MEHa HOYy-Xay B

KaKOW-TO CTENEHW CXOKH C TEMH, 4YTO
BO3HUKAIOT IpH B3aHMHOM oOmeHe
ycoBepuieHCTBOBaHuAMU  (cMm. rinaBy  VIII:

Hpyrue obs3arenscTBa, maparpad. 61).

Cash payments are sometimes replaced partially or
totally by payments in goods or in services.

53. Exchange of know-how

(1) The grantee may also fulfil his obligations by
supplying the grantor with other technical
knowledge; this type of contract, which is normally
concluded between undertakings which have
reached more or less the same technical level or
between complementary undertakings, may be
hazardous and its duration indefinite. When,
however, it serves as the starting point for a
continuous exchange of know-how, as yet
undiscovered, it may result in a high degree of
technical co-operation, and even of partnership,
between enterprises. It is sometimes accompanied
by joint technical research.

(il)) The parties to this exchange of know-how
should be careful, when they subsequently conclude
agreements with third parties for the transfer of
know-how in the same or related fields, not to
disclose secrets which they will have obtained
through this exchange. In that respect, problems
resulting from the exchange of know-how are
somewhat similar to those connected with the
reciprocal communication of improvements (see
chap. VIII: Other obligations, para. 61).

B. CoxpaHeHue CeKpeTHOCTH

Preservation of secrecy

54. 3Orto cymecTBeHHBIH 3meMeHT. (Cwm.
naparpad. 8 (ii), OTHOCAIIMKHCA KO BCEM
naparpagaM PyKOBOJSINIMX TMPUHIIUAIOB, TJC
OITHCHIBAIOTCS BOTIPOCHI, Kacarolecs
coxpaHeHUs KOHMDUICHITNATBHON HH(OPMAIIHH )

(1) O06s13aTEILCTBO Heccuonapus 0
HepasIraleHuu KOH(UICHINATBHOI
nH(popmaruu, coobmeHHon emy [loBepurenem,

54. Essential element. (See para. 8 (ii) referring to
all the paragraphs of the Guide dealing with the
problem of secrecy.)

(i) The grantee's obligation to preserve the secret
communicated by the grantor may be an essential
element in the contract; in this case, the contract will
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— MO-BUJUMOMY, KJTFOUEBOM MOMEHT KOHTPAKTa;
B OTOM cly4yae, KOHTPAaKT JOJDKCH COJepXKaTh
ycloBUe, corjiacHo koTopomy Ileccronapuii
Oepet Ha cebst 0053aTeILCTBO HE pas3riiamiaTh U
HE TepelaBaTh TPETBUM JIUIAM Ty WIH WHYIO
MOCTYNHUBIIYIO K HEMy B CBS3H C
npuobpeTeHreM mpasa Ha HOY-Xay
nH(GOPMAITUIO, CEKPETHBIN XapaKTep KOTOPOU He
BBI3BIBACT COMHEHUH;

(ii) B aTom cnyuae, lleccuonapuii Taxke 00s3aH
MPENNPUHATh COOTBETCTBYIOIME IIard Jyis
TOTO0, YTOOBI CEKPETHAS COCTABIISIIONIAs HOY-Xay
HE pasriiamanach KOMY-THOO €ro mepcoHaloM
WM TTapTHEPaMU;

(i) Ecam  CTOpOHBI ~ XeNmaloT  cAenath
UCKITIOYEHHE K OSTOMY (YyHIAMEHTAIbHOMY
YCIOBHIO — B Cllydae CyOJIMIEH3UH WIH

CcyOIopsAHOTO  JI0rOBOpa, HAmpUMEp, — TO
TaKoe HCKIIOYEHHE JTOJKHO OBITh HETPEMEHHO
OTPaXXCHO B KOHTPAKTE.

contain a provision under which the grantee
undertakes not to disclose or communicate to third
parties information, specifically identified as being
secret, received in connexion with the transfer of
know-how;

(i1) The grantee also undertakes, in this case, to take
appropriate steps to ensure that the secret part of the
know-how is not disclosed by his staff or by his
associates;

(ii1) If the parties wish to make an exception to this
fundamental provision - in the case of sub- license
or sub-contract, for example - they should
specifically make reference to this exception in the
contract.

C. MocneacTeus cNyyYalHOrO pacKpbITUS CeKpeTa

Effect of the accidental loss of secrecy

55. (i) B HEkoTOpBIX ciy4dasx KOHTPAKT
MpeIyCMaTPUBAeT BO3MOXKHOCTH TOTO, HTO
CeKpeTHas COCTaBJISIONIAS HOy-Xay — —
CYIIIECTBEHHBII 3JIEMEHT HOY-Xay — MOXET ObITH
MOETPSTHA M CTaTh IOCTOSHUEM TPETHUX JIUIL JI0
WCTEYCHUSI CpOKa JICHCTBUS KOHTpakTa, 0e3
yYMbICJIa TOH WM APYrOol CTOPOHBI;

(i1) CTOpoHBI, B YaCTHOCTH, HE YIIyCKasi U3 BHIY
0053aTENILCTBO  COXPAHATh TaiHy, JIOJDKHBI
OIPEIENNTh TOCIEICTBUS, KOTOpbIe MOM00Has
CUTyauusi OKaxeT Ha ratexxu Lleccnonapust, Ha
00s13aTeNbCTBA 110  HCIOJIB30BAaHHIO HOY-XOY
(ecmu  TakoBBIE — TpeNyCMATPUBAIOTCS) M,
BO3MOXHO, HAa CPOK UCTEUCHUS KOHTPAKTa;

(i) Ecam pedp wmeT o BHIIIATaX, pelIeHHE
MOXET OBITh  Pa3NUYHBIM  JJISL  CIIy4dacs
MOTalICHHS BCei CYMMBI LEITKOM,
MEPUOIUUECKUX BBIILUIAT ONPEACICHHBIX CYMM
WM JIAIEH3UOHHBIX OTYHCICHUI; YTO KacaeTcs
MEePHOJANYECKHX BBIIIAT ONPE/ICICHHBIX CYyMM,
TO HEOOXOIUMO MNPUHHMATh BO BHUMaHHE H
CyILECTBYIOIIEE 3aKOHOJIATENILCTBO o
BOIIPOCAaM  OTPAaHHYCHUS] OTACIBHBIX BHIOB
HpEeANPUHIMATEIBECKON eI TEIHOCTH;

55. (i) The contract sometimes provides for the
possibility of the secret character of the know-how
- where secrecy is an essential element of the know-
how - being lost before the expiry of the contract,
without the fault of either party;

(i1) The parties should specify the consequences that
this situation may bring about with regard inter alia
to the obligation to preserve secrecy, to payments to
be made by the grantee, to the obligation to exploit
(when such obligation is specified) and possibly to
the expiry of the contract;

(iii) As far as payments are concerned, the solution
may differ for lump-sum payments, instalments or
royalties; for instalments the solution may be
influenced also by applicable legislation on
restrictive business practices;
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(iv) B xoHTpakTe MOXET MpesycMaTpUBaThCs U
BO3MOXXHOCTb ~aHHYJHPOBaHUs €ro B TeX
CIy4asX, €CIM COXpaHEHHE CEKPETHOCTU
SBJISIETCS HE TOJIBKO CYIECTBEHHBIM 3JIEMEHTOM,
a CyThbIO KOHTPAKTA.

(iv) The contract may stipulate that it may be
terminated when secrecy is not only an essential
element but the very basis of the contract.

D. 0693aTenbCcTBO MCMNO/Ib30BAHUS

Obligation to exploit

56. (i), Ecnmu omata ocymiecTBIseTCS B BHIE
JIUTICH3UOHHBIX OTYUCIICHUM, KOHTPAKT OOBIYHO
COJICPIKHT 00513aTEITHCTBO eccuonapus
WCTIONB30BaTh HOY-Xay B TEUCHHE Mephoja

OIUIATHI JIMIIEH3HOHHBIX IIIATEXEeH © 10
oOecrieueHus MUHHUMAJIBEHOTO BEIITyCKa
MIPOTYKITHH pu JOCTH)KEHUH

COOTBETCTBYIOILIETO CTaHAApTa Ka4ueCTBA,

(i1) Heccuonapwit, OJTHAaKO, JOJDKEH
BHHMMATEJILHO CIEAUTH 3a TEM, UTOObLI HE CBA3ATh
ce0s MomoOHBIMH O00S3aTeNbCTBAMH Ha TOT
MOMEHT, KOTJIa TIPOU3BOICTBO MEPECTAHET OBITH
peHTa0eIBHBIM U HOY-Xay yCTapeeT B CBA3H C
MOSIBICHUEM B TEPUOJ JCHCTBUSA JOrOBOpPA
HOBOTO  M300pETCHUS WIU  YTPaTOd UM
CEKPETHOTO XapakTepa.

56. (i) When payment consists of royalties, the
contract usually specifies the obligation of the
grantee to exploit the know-how during the period
laid down for the payment of royalties and to reach
a minimum output and a specified quality standard;

(i) The grantee, however, will be careful not to
commit himself in this way except within the limits
of profitable production and provided the know-
how is not made obsolete by a new invention during
the currency of the contract or by the loss of its
secret character.

E. MoaaepxaHne ypoBHS KayecTsa

Maintenance of quality

57. (i) CormacHO KOHTpakTy Ha mepenady HOy-
xay, lleccuoHapuili  HazaensieTcss  IpPaBOM
NpoAaXu M3ACIUM T0J TOProBOM MapKou
Jlosepurens. B HEKOTOPBIX ciIydJasix,
JloBeputens MoxeT paspemnth lleccrmonapuro
WCIIONB30BaTh €r0 COOCTBEHHYIO TOPTOBYIO
MapKy.

(i) MHornma CTOpOHBI JTOTOBApPHUBAIOTCS O TOM,
4TO M3roToBieHHoe lleccnonapuem usnenue He
OyzeT HeCTH TOProByIO MapKy [loBepurens, HO
coJiep)KaTh YKa3aHUE Ha TO, YTO BBIMYIICHO OHO
B paMKax HOy-Xay, IpaBa Ha KOTOpPOE MepeaaHo
Hosepurenem Lleccuonaputo.

(iii) Ccpuika Ha TOProByr Mapky [loBeputens
oOseiBaeT  lleccmoHapus — mojiepiKUBaTh
COOTBETCTBYIOIIME KAYCCTBEHHBIC CTaHIAPTHI
W3JICITTHSL.

(iv) KonTpakT mdomKeH oOroBapuBaTh, Kak
umeHHo JloBepurens OyaeT cneauTh 3a
noanep>xanueM lleccnonapreM He0OXOIMMOTO

57. (i) Under a contract for the transfer of know-
how, the grantee may be permitted or obliged to sell
the product under the grantor's trade mark. In certain
cases, the grantor may authorize the grantee to
utilize his own trade mark.

(i) Sometimes the parties provide that the product
made by the grantee is not to carry the grantor's
trade mark but an indication of the use that has been
made of the grantor's know-how transferred by the
grantor.

(ii1)) References to the grantor's trade mark will
oblige the grantee to reach and to maintain the
quality standards of the product.

(iv) The contract should specify how the grantor
will ensure that the grantee fulfils his obligations:
quality inspections of the grantee's products with the
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YPOBHSI Ka4eCTBa BBIMYCKAEMbIX H3IEIHNA. DTO
MOKET OBITh, HAPHUMEP, MPOBEACHNUE KOHTPOJIS
Ka4yecTBa 17631 (SN 12478 Ileccuonapus c
BO3MOXKHOCTBIO TIOCIIEAYIOIIEro 3ampera Ha
MpoJaxKy MOoJ TOproBodM Mapkoil JloBepurens
TOBapoOB, YPOBEHb KadecTBa KOTOPHIX HE
OTBEYACT OTPEICICHHBIM TpeOOBaHUSAM, JIHOO
MIPOCTO MEPOTIPHUATHUS POBEPOYHOTO XapaKTepa
¢ menplo  yOemumThCs,  YTO  YCJOBHUS
WCTIONB30BaHUS HOy-xay lleccmonapuem He
BBI3BIBAET HAPEKAaHU co CTOpOoHbI JloBepurens u
HE CTaBUT TMOJ YIpo3y €ro pernyTauuto
MIPOU3BOIUTETIS.

(v) UVuHorma KOHTpakT mpegycMaTpUBacT
3aBepiueHue ero JlopepureneM B ciydae, €ciu
Leccuonapuii  He  cymeeT  00ecneduTh
HEOOXOAMMBIH CTaHAApT KayecTBa B Mpeenax
YKa3aHHBIX CPOKOB (cM. riasa 1X).

(vi) IlockonmpKy mTpeAoCTaBIeHHWE IIpaBa Ha
UCIIONIb30BAaHWE TOPrOBOM MapKu CBSI3aHO C
COOJIIOICHUEM  OIPEAETICHHBIX IOPUIMYECKUX
YCIIOBHI, KOTOpPBIE CTOPOHBI HE MOTYT H30€KaTh,
oOs3arenscTBa lleccronapuss B 3TOM acriekTe
JOJDKHBI OBITH BBIJENICHBI B OCOOBIN pasmern
KOHTPAKTA.

31

possibility of the subsequent prohibition of the sale,
under the grantor's trade mark, of goods which are
below standard or simply verification that the
indication of the use of the grantor's know-how does
not give rise to misunderstanding or affect his
technical reputation.

(v) Sometimes the contract provides for its
termination by the grantor, if the grantee does not
reach the required standard within the specified
time-limits (see chap. 1X).

(vi) Since the granting of the right to use trade marks
is governed by binding legal provisions which the
parties cannot evade, the grantee's obligations in
that respect should be mentioned separately in the
contract.

VIII. ipyrue obssarenbcrBa

Other obligations

58. IlepedeHb

[lepenaua HOy-xay MOXeET Takke, IOA0OHO
mo00ii KOMMEpUYECKOW  CcIenKe, BbI3BIBAThH
MHOXECTBO JIOTIOJIHUTEIBHBIX 0053aTEeNIbCTB,
KaK A5 OJHOM CTOPOHBI, Tak M Uil OOEHXx,
HampuMep: Teperada HOBILECTB, CBS3aHHBIE C

HOY-Xay MATEHTHI, rpaKJaHCKas
OTBETCTBEHHOCTh B CIIly4ae IPETEH3UU TPEThei
CTOPOHBI, BOITPOCHI HAJIOT000JI0KEHUS,

rpaxaaHCKasd OTBETCTBEHHOCTb B COOTBETCTBUU
C aKTaMH, OrpaHUYMBarOIIUMHU OTACIIbHBIC BUABI
HpeI[HpHHHMaTeJ'IBCKOI?I ACATCIbHOCTH,
MMpeaOCTaBJICHUC CY6HHHCH3Hﬁ uT. mO.

58. Enumeration

The transfer of know-how may also, like any
commercial transaction, give rise to a number of
complementary obligations for either or both of the
parties such as: communication of improvements,
patents connected with the know-how, civil liability
in case of third-party claims, taxes, legal provisions
on restrictive business practices, the granting of
sub- licenses, etc.
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A. Nepenaya HoBLUECTB

Communication of improvements

59. Cpoku u ycnoBus

(i) BBy BEICOKMX TEMIIOB pOCTa TEXHUUECKOTO
mporpecca, CTOPOHaM KOHTpakTa O TIepenade
HOY-Xay IIPUXOJUTCS PACCUUTHIBATH U HA TO, YTO
BCKOpE B MX 00JacTd MOTYT HOSBUTHCS
HoBIIecTBa. ClenoBaTenbHO, ECIN PEUb UAET O
COTPYIHUYECTBE MEXIY CTOPOHAMHM, KOHTPAKT B
HEKOTOPBIX CIIy4asx MperyCcMaTpUBAaeT MYHKT H
0 TOM, 4YTO O JIOOBIX HOBIIECTBAX U
MoIu(UKaNMAX, BO3HUKAIOIIMX B  paMKax
WCTIONB30BAaHUST HOY-Xay OJHOW M3 CTOpOH,
nocieAHsIs 00513aHa Ha OTIPEIETICHHBIX YCIOBUAX
YBEIOMUTP O HHX Jpyrylo; TpH 3TOM
OTOBapWBAaeTCs IIeHa, €CM O TAaKOBOH BCTaeT

Bolpoc (IIOTOMYy 4TO HHOrzAa o000 Bcex
YCOBEPLICHCTBOBAHHUSIX cooOraercst oe3
JOTIOJTHUTEIBHOTO IaTexa), CPOK

00s13aTeIbCTBa (KaK MPaBHIIO, CPOK JCHCTBHS
KOHTpaKTa) W HEO0OXOJUMOCTh COXpaHEHHS
HaJJISKAIETO YPOBHS KOH(PHUICHIIUAIEHOCTH.

(i1) Ecniit HOBIIIECTBO BHECEHO TPETHUM JIUIIOM U
nepeaHo UM OJTHOW M3 CTOPOH, TO B CIIydae ero
nepeiauy eme KoMy-To, Ipyroil CTOpOHe MOXKET

noTpedOBaThCsl  pa3peuieHue  YIMOMSHYTOTO
TPETHETO JIUIIA C BBIIJIATON €My CyMMBI B PaMKax
COTJIAILCHHUS, JOCTUTHYTOT'O

3aMHTCPECOBAHHBIMU CTOPOHAMMU.

(iii) Ecnmu [oBeputens mepemaeT HOy-xay He
OHOMY, a HeckoJgbkuM lleccuoHapusm, B
KOHTPAaKTe MOXET OBITh  IPEIyCMOTPEHO
YCIIOBHE, UTO CTOPOHKI uepe3 JloBepuTens Takke
MoJiyyaT JIOCTYNl K BHECEHHBIM B HOY-Xay U
HosepureneMm, u Lleccuonapriem HOBLIECTBaM.

60. ITpuHIIMIIATEHOE N3MEHEHNE TTPOU3BOICTBA

(i) CaokHOCTH MOTYT BO3HHKHYTH B TeX
CllydasiX, €ClId KaKOe-TO yCOBEPIICHCTBOBaHHE
iy MoAn(UKays, BBEIEHHAs! B HOY-Xay OJHOM
U3 CTOPOH, TAKOBA, YTO MPUHLUIHAIBHO MEHSET
IIPOM3BOJCTBO M, (DAKTUUECKHU, COCTABIIAET YXKe
HOBOE HOY-Xay, Iepelade He mnojyiexaiiee. B
KOHTpakTe HEOOXOOUMO MPEeryCMOTPETh, INPH
KaKMX YCJIOBHMSIX U 10 KakOW CTENeHH TO WM
UHOE YCOBEPLICHCTBOBAHUE MOXET  OBbITH
nepenaHo. Ilpu »TOM CTOpPOHBI HE JOJKHBI
3a0BIBaTh, YTO 3a4aCTYIO OBIBACT KpaliHEe CI0KHO
YEeTKO Pa3rPaHUYUTh YCOBEPIICHCTBOBAHUS, O

59. Terms and conditions

(i) In view of the rapidity of technical progress, the
parties to a contract for the transfer of know-how
can expect improvements to be made in it in a
relatively short period of time. Consequently, in
case of cooperation between the parties, the contract
sometimes stipulates that any improvements and
modifications made to the know-how by one of the
parties will be communicated to the other on terms
to be specified as regards price, if any (sometimes
improvements are  communicated  without
additional payment), the duration of the obligation
(normally the duration of the contract) and the
secrecy of the improvements.

(i1) If the improvement has been made by a third
party who has assigned it to one of the parties, its
transfer to the other party may require the
permission of the said third party and the payment
to him of a sum to be decided on by agreement
between those concerned.

(iii) If the grantor transfers the know-how to a
number of grantees, the contract may provide that
the parties shall benefit, through the grantor, from
any improvements that may be made to the know-
how by either the grantor or the grantees.

60. Radical modification of manufacture

(i) A difficulty may arise when the improvement or
modification introduced into the know-how by one
of the parties is such that it radically alters the
manufacture and constitutes, in fact, new know-how
which should not obligatorily be transferred. The
contract should provide to what extent and under
what conditions the modification should be
communicated, the parties keeping in mind that it is
very difficult to lay down a dividing line between
improvements which must be communicated and
those which need not.
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KOTOPBIX HEOOXOAMMO COOONUTh, W TE€, O

KOTOPBIX, HaTpOTHB, coo0mmare HE
PEKOMEHIYETCSL.

(i1) Ecmn CTOPOHBI CUMTAIOT
B3aNMOTIPHEMIICMbIM UCKITIOUCHHE o
00s13aTeNbCTBY TAaKOW Hepeadd, KOraa pedb
uaer 0 KaKHX-TO MPUHIUITHATBHBIX
YCOBEpPILICHCTBOBAHUX, OHH, B PAIE CIIy4Yaes,
MOTYT OPUATH K COTJIAIICHHIO 0

NPEAOCTABICHUN MPEUMYIIECTBEHHOIO IIpaBa
JIpYrou CTOpoHe.

(ii1) Eciu KOHTpakTOM B MOPSIKE UCKITIOUCHHS
HE peaycMOTpeHa nepeaaya
YCOBEPIICHCTBOBAaHUS, TO HMHOTAA BOIPOC
WCYUEPIIBIBACTCS HEOPHUIMANBHBIM IyTEM, H
MEepPEeroBOpPhbl  CBOIATCS K  YCTQHOBJICHHIO
B3aMMOIIPHEMIIEMOH ¥ aJIeKBaTHOW CYMMBI
BO3HATPAXKICHHUSI.

(iv) MHorma WCKIIOYCHHMH IS OOSI3aTEIBCTB
nepeiayy HOBIISCTBA HE IIPElyCMaTPpUBAETCH, U,
TakuM 00pa3oM, BOIPOC O JOMOJHUTEIBHOM
BO3HATPaXICHUS U3HAYAIBHO OTIAIACT.

61. AmnanmoruysHble KOHTPAaKTBHl C TPETbUMHU
JULaMHU

(i) B3auMHBIli OOMEH HOBIIECTBAMH B paMKax
HOY-Xay MOXET TMPEJACTABNIATh OIPEICICHHBIC
TPYAHOCTH JUIS CTOPOH B aCIHEKTE COXPaHCHHUSI
YPOBHS CEKPETHOCTH, ©CJIM OJ[HA U3 CTOPOH MIJIH
e 00€ OHU CBSI3aHBI C IPYTUMU (prpMaMu yepes
nepeaayy HOy-xXay B CMEXKHBIX OOJNACTSIX, 4TO
BKJIIOYaeT B ceO0S W OOMEH HOBIICCTBAMH.
BrionHe MOXXeT NPOU30WTH, YTO HOBIIECTBO,
BHECEHHOE B TO WJIM MHOC H3JCIINE B paMKax
HOY-Xay, MOXET OBbITh BHECCHO TOJHOCTBHIO HIIH
e YaCTUYHO M B JIPYrO€ POJICTBEHHOE H3/CIHUEC
B paMKax HOY-Xay; CJIEIOBaTeIbHO, JUIs
CTOPOHBI, KOTOPO# CTajJ0 W3BECTHO O 10 100HOM
HOBIIICCTBE, HECKOJIbKO 3aTPyIHUTEIHLHO
COXpaHHTh 3TO B TallHE, IIOCKOJBKY 3TO
MPOTHBOPEYHUT 00S3aTSIILCTBAM 3TOM CTOPOHBI
€000I1IaTh CBOEMY MapTHEPY 10 KOHTPaKTy 000
BCEX HOBIIIECTBAaX, BHOCUMBIX B BBHIITYCKacMbIC B
pamMKax HOy-Xay H3JICHHsL.

(i) MHorpa nmaroTcs ykasaHUsl Ha TOT CUET, Kak
MOCTYIUTH B CITy4yae BOZHUKHOBEHHSI MOJT0OHBIX
W(IOTPaHUYHBIX»  CUTyallud B paMKax
cotpyaHuuecTBa Mexay (upmamu. KoHTpakt
WHOTZIa MpPEdycMaTpuBaeT - OOBIYHO B Cllydae
MPEIOCTaBICHNUS HMCKIIOYUTENBHBIX MpaB  —

(ii) If the parties allow for an exception to be made
to the obligation of communication, as far as radical
modifications are concerned, they sometimes agree
nevertheless to a priority right to be offered to the
other party.

(iii) When the contract does not provide for an
exception to the rule as to communication, it
sometimes refers to an amicable procedure with a
view to establishing an adequate remuneration.

(iv) Sometimes no exception is made to the
obligation to communicate and no provision is
made in respect of additional remuneration.

61. Similar contracts with third parties

(1) The reciprocal communication of improvements
in the know-how may also create difficulties for the
parties with respect to maintenance of secrecy
where one or both of them is connected with other
firms through the transfer of know-how in related
fields involving the communication of
improvements. It may well be, in fact, that an
improvement made in a given item of know-how
may be applied, as it stands or with slight
modification, to a related item of know-how;
consequently, the obligation on the party to whom
such an improvement is communicated to keep it
secret conflicts with that party's obligation, Yis-a-
vis a contracting partner with respect to a related
item of know-how, to communicate all
improvements to the latter.

(i1) Indications are sometimes given on how to deal
with these borderline cases, which really belong to
the sphere of co-operation between firms. The
contract sometimes provides - usually in case of the
granting of exclusive rights - that the grantee has no
right to conclude similar agreements in the same
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orcyrctBue mpaBa y lleccnonapus  Ha
3aKJIFOUEHUE MTO00HBIX COTJIANIICHHIA C IPYTUMH
dbupmamu, paboTaromMu B TOH XKe caMoi
obsactu (cM. Takxke maparpad. 53: O6MeH HOy-

xay).

field with other firms (see also para. 53: Exchange
of know-how).

B. CBsi3aHHbIE C HOY-Xay NaTeHTbI

Patents connected with the know-how

62. [IpenocropoxHOCTH, o
HEOOXOUMO  TMOMHHTH  IPHU
KOHTPAKTA.

KOTOPBIX
MOATOTOBKE

B wuHTepecax 00eMX CTOpPOH YYWTHIBATH BCE
IUIIOCBI M MHHYCHl HCIOJNB30BAaHHA paHee
OITyOJIMKOBaHHBIX IATEHTOB, CBSA3aHHBIX C HOY-
xay (mpuHAIUIeXKUT J mateHT JloBepurenro,
Heccuonaputo mim Tperbemy nuiy). [lostomy
CTOPOHBI JTOJKHBI OBITH TIPEEITBHO
BHUMATENIbHBI, OroBapuBasg B  KOHTPAaKTe
00513aTeNBCTBA, KOTOPBIE OHU TOTOBBI IPHHATH, B
cllyyae BOZHMKHOBEHHE OAOOHBIX CUTYALHH.

63. Panee omy0iukoBaHHbIi naTeHT JoBepurens

(i) Ecnm Hoy-xay KacaeTcsl MPOMBIIIIICHHON
AKCIUTyaTaIluu paHee OMyOJIMKOBaHHOTO
nmateHra, mnpuHamnexamero  JloBepurenro,
OCOOEHHO JKeJaTeJbHO, 4YTOOBI JIMIICH3USA Ha
MaTeHT W Iepenada HOy-Xay - COTJIACHO
BAKHOCTH  KaXXJOro dSIeMeHTa - OblUIH
PacCMOTPEHBI W OTOBOPEHBI B OTHEIBHBIX
MyHKTaX HJIA BOBCE B OTICIHHBIX KOHTPAKTAX,
€CIIH peYb UET O MPHUHIUITHAIBHBIX Pa3IHIUsIX
B OTHOLUEGHUM CpOKa JACUCTBUS, Lened U
NPUMEHUMBIX K HHUM IIyHKTax 3aKoHa.
[TomoOHbBIE ke COOOpakeHUs OTHOCSITCS U K

apyrum  (opmaM  mpaB  NPOMBIIUICHHOU
COOCTBEHHOCTH.
(i) Ecmm HOy-xay OBIIO 3allaTEHTOBAHO

HoBepureneM B Jpyrod CTpaHe WIM XK€ Ha
JIpYyroll TEppPUTOPUH, OTJIMYHBIX OT TOH, TAe
Lleccuonapuii mosiy4ms1 MpaBoO HCIOJIb30BaHUSA
HOy-xay, To Lleccuonapuii Bopase:

(a) mpocuTh O BBIJAYEC €My JHUICH3UH C
MpPeIOCTaBIIeHHEM IIpaBa JKCIOpTa HOY-Xay B
CTpaHBbI, TJIe METO OBLJI 3aIIaTEHTOBAH;

(b) mpexycMOTpeTh B IOTOBOPE IMYHKT O TOM, UTO
maTeHT He OyJeT mpensTcTBOBaTh €My B
WCIIOJIb30BAaHUM HOY-Xay B Ciy4ae MOJTY4YCHHS
JloBepuTeneM HOBOTO TIaTEHTa B  CTpaHe

62. Precautions to be taken in preparing the
contract.

It is in the interest of both parties to take account of
any obstacles or advantages which may be derived
from prior or subsequent patents connected with the
know-how (whether the patent belongs to the
grantor, to the grantee, or to a third party). The
parties should therefore be careful to specify in the
contract the obligations they are prepared to assume
should any of these situations arise.

63. Grantor's prior patent

(i) If the know-how relates to the industrial
exploitation of a prior patent belonging to the
grantor, it is particularly advisable that the patent
license and the transfer of the know-how should -
according to the importance of each element - be
dealt with in separate clauses, or even in separate
contracts, if the purpose, duration and relevant rules
of law differ in the two cases. Similar considerations
would apply to other forms of industrial property
rights.

(i) If the know-how has been patented by the
grantor in a country or in a territory other than the
one in which the grantee has obtained the right of
exploitation, the grantee may:

(a) Ask for a license enabling him to export the
know-how to countries where it has been patented;

(b) Stipulate that the patent will not prevent him
from exploiting his know-how in case of a
subsequent patent being taken by the grantor in the

PyxoBoasiIue IPHHIMIIBL JJIs1 COCTABICHHSI KOHTPAKTOB MEKTyHAPOJHON ITepeiadl HOy-Xay B MalllMHOCTPOCHUN
Guide for use in drawing up contracts relating to the international transfer of know-how in the engineering industry

34


https://miripravo.ru/

MIRIPRAVO.RU — AHAJTUTUKA, KOHTPAKTbI, LEXMERCATORIA

Heccuonapus unu B 11000l TpeTbel cTpaHe B
paMKax KOHTPAKTa O Mepeaue Hoy-Xay;

(C) OmHOBpPEMEHHO 3allPOCHTH IPaBO Ha
BO3MOKHOE npuoOpeTeHre MMaTEHTHON
JIMICH3UH.

64. Ilocnemyroliue MAaTeHTHI, IOJy4YECHHbBIE

CTOpOHAMH

(i) KoHTpakT OOBIYHO COAEPKUT MYHKTHI O
MATEHTHBIX MpaBaxX KacaTeJIbHO HOBBIX ITATEHTOB
TSI

(a) camoro HOy-xay (WM YacTH €ro)
CYIIECTBYIOIIIETO Ha MOMEHT 3aKJIIOUYCHUS
KOHTpaKTa U NpHHAUIexKamui Jlopepurento;

(b) Oonee NO3MHMX HOBIIECTB, BHECCHHBIX
Hosepurenem unu Lleccuonapuem.

(i) BmomHe ymecTHO, ecld  KOHTpPAaKT
OrOBapHBaeT M yCIOBHE O TOM, 4To JloBepHTEINh
o0s3yercst coobmath lleccnonapuio o cBoem
HaMEpeHWH cJejaTh 3asBKy Ha IATEHT,
Kacaloluiicss HOy-Xay (WJIM YacTH €ro) Ha
MOMEHT 3aKJIIOYCHUS KOHTpakTa. B Takom
cllydae KOHTPAKT OOBIYHO TNPEIyCMaTpUBAET M
npaBo lleccuoHapusi Ha JHIEH3UIO B paMKax
nmaTeHTa, B paMKaXx KOHTpakta u 0e3
HEO0X0IMMOCTH KaKHUX-TH00 BBIIJIAT
Hosepureito.

(i) B xoHTpakTe TakKe MOXKET OBITH OTOBOPEHO
U TO, YTO II0 IPEABAPUTEIBHOMY DPa3pELICHHIO
HoBepurens, cam Lleccuonapuii Ha
TEPPUTOPUSIX, MPEAYCMOTPEHHBIX KOHTPAKTOM,
BIIpaBe MOJATh 3asBKy Ha MATEHT II0 HOY-Xay
(MM dYacTHM ero) Ha MOMEHT 3aKIIOYCHUS
KOHTpakTa. B  Takom ciyuyae  ycioBus
OIIEPUPOBAHMS C IATEHTAMH OIIPEIEIIAI0TCS, KaK
MPaBUIIO, KOHTPAKTOM.

(iv) B cirygae BHeceHHS CTOpOHAMH HOBIIIECCTB
KOHTPAKT OOBIYHO OIIPENEIISeT, KAKOH U3 CTOPOH
HAJJICKHUT TOAATh 3asBKy Ha IMATEHT, a TaKxkKe
TEPPUTOPUH, TIE Takas 3asiBKa IOJDKHA OBITH
MIOJIaHa M YCJIOBUS ONEPHPOBAHMUS C ITATEHTaAMHU
(3a 4eil cuer, mpaBa, MPeNOCTaBIIIEMbIE OIHON
CTOPOHOM Jpyroi, mpaBa TpPETbUX JIUIL, BCE
BO3MOYKHBIE BBIIIJIATHI OJTHOM CTOPOHBI APYTOH U
T. 1.).

grantee's country or in any third country to which
the know-how contract relates;

(¢) In the same case, request a right to the possible
acquisition of a patent license.

64. Subsequent patents held by the parties

(i) The contract usually contains provisions
regulating the disposition of rights in patents
subsequently obtained for:

(a) The know-how itself (or any of its elements)
existing at the date of the contract and owned by the
grantor;

(b) Later improvements made by either the grantor
or the grantee.

(i) There will normally be a provision in the
contract that the grantor will inform the grantee of
his intention to apply for a patent relating to the
know-how (or any of its elements) existing at the
date of the contract. In this case the contract usually
provides that the grantee is entitled to a license
under the patent, within the scope of the contract,
without further payment to the grantor.

(iii) The contract may also provide that, with the
grantor's previous authorization, the grantee himself
may apply, in the territories covered by the contract,
for patents in respect of know-how (or any of its
elements) existing at the date of the contract, and in
such a case the contract will normally specify the
conditions under which the patents are to be
governed.

(iv) In the case of improvements made by either
party the contract usually specifies which of the
parties is to file patent applications, the territories in
which patent applications may be filed and the
conditions under which such patents are to be
governed (at whose expense; nature of rights
granted by one party to the other, any rights to be
accorded to third parties; any further payments by
one party to the other, etc.).
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(v) KonTpakT MOxeT Takxke MpenycMaTpUBaTh
COTPYAHUYECTBO CTOPOH B BO30YXKICHHUH HCKa
MPOTHUB  TPEThETO JIMIA 33  HapyIIeHHE
MaTeHTHBIX MpaB, cOBepIIEHHOTO [oBepurenem
unn lleccuonapuem, b0 B OpraHU3aALNH
COBMECTHOM 3aIUTHI MIPOTHB WCKa,
BBIBHHYTOT'O TPETHUM JIULIOM IIPOTUB OJTHOM U3
CTOpPOH (cM. Taxke maparpad. 78).

(vi) OOBIYHO B KOHTPAKTE OrOBapUBAETCS U TO,
KaK OTpa)kaeTcs Ha IpaBax, MPeIOCTaBICHHBIX
COTJIACHO BHINICTIPUBEICHHBIM ITyHKTaM (i), (iii)
i (V) aHHYJIMPOBaHUE KOHTPAKTA, U BHOCSATCS
T B HHUX Kakue-mubo wu3menenus. (Baxno

n30exarn CUTYaLIUH, Korja CTOpOHE,
SIBJIIONIEHCS aBTOPOM HW300PETCHUS, YUHATCS
NPENSTCTBUS B CBSI3W  C  HCIIOJI30BAaHHEM

MAaTCHTA YK€ MMOCJIC aHHYJIMPOBAHUA KOHTpaKTa.)

(vii) KoHTpakT MOXeT cojepXarh M0I00HbIC
YCIIOBHS M MO OTHONICHHUIO K JIpyruMm (opmam
MPaB MPOMBIILIEHHONH COOCTBEHHOCTH.

(a) 3ampoCUTH MPEIOCTABICHUE EMY O JIUIICH3UH
Ha JKCIOPT HOY-Xay B CTPaHbl, IJIe OHO OBLIO
MaTeHTOBAHO;

(b) mpemycmaTtpuBaTh, YTO TATEHT HE OyIeT
MPEISATCTBOBATh MCIIOIB30BAHUIO UM HOY-Xay B
cllydae  HOBOTO  MATeHTa,  3asBJICHHOIO
Hosepurenem B crpaHe lleccmonapust mwim B
TpeThel CTpaHe, UMEIOIIEH OTHOIIEHUE K HOY-
xay;

(c) omHOBpEMEHHO 3allPOCHUTH TMPEIOCTABICHIE
npaBa Ha MPUOOPETEHNE MATEHTHOHN JIMICH3HN.

65. bonee panHue TaTCHTHI TPETHEH CTOPOHBI

(i) TIpoMbIlIIICHHOE WCIONB30BAHUE HOY-Xay
MOXKET COJIEpPKaTh HAPYIICHUE TAaTCHTHBIX IIPaB
TPEThEl CTOPOHBI;

(i1) O6bryHO 310 Lleccronapuii, KOTOPHIA y3HAET
0 TIOJIOKEHHUH C MATEHTAMHU Ha €T0 TEPPUTOPHUU;
M BCE K€ B HEKOTOPBIX CIIydYasiX, OH HE CMOXKET
MTPOBECTH TAKOU MOUCK JI0 00JIaJJaHUs TPAaBOM Ha
HOY-Xay;

(iii) B »THX 1ensix KOHTPAKT CONCPIKUT yCIOBHE
0 TPUOCTAHOBICHHHM €ro JeHCTBUS  Ha
YKa3aHHBIN TepUo, 4To TO3BOJISIET
Ileccuonaputo OCYIIECTBUTD TOUCK
MPEIIIeCTBYIONINX TaTeHTOB;

(v) The contract may also provide for co-operation
between the parties in proceeding against a third
party for infringement of a patent held by the
grantor or the grantee or in conducting a joint
defence to a suit brought by a third party against one
of them (see also para. 78).

(vi) The contract normally states whether the rights
granted under (ii), (iii) or (iv) above survive the
termination of the contract, with or without
modification. (It is important to avoid the situation
where the party making the invention is hindered in
his exploitation of the patent after the termination of
the contract.)

(vii) The contract may contain similar provisions in
respect of other forms of industrial property rights.

(a) Ask for a license enabling him to export the
know-how to countries where it has been patented;

(b) Stipulate that the patent will not prevent him
from exploiting his know-how in case of a
subsequent patent being taken by the grantor in the
grantee's country or in any third country to which
the know-how contract relates;

(c) In the same case, request a right to the possible
acquisition of a patent license.

65. Prior third-party patents

(1) The industrial exploitation of the know-how may
constitute a breach of third-party patent rights;

(i1) It is usually the grantee who finds out what the
situation is in his territory as regards patents;
nevertheless, in some cases, he will be unable to
make this search until he has obtained the know-
how;

(iii) The contract is therefore sometimes made
subject to a condition suspending its operation for a
specified period to enable the grantee to search for
prior patents;
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(iv) CTopoHBI MOTYT TakXKe MPEIIPUHSATH
COBMECTHBIH IIOHUCK NPEAIECTBYIOMUX
IMATEHTOB B TEXHHUYECKOH 0071aCTH, CBSI3aHHOM C
HOY-Xay;

(v) C nmpyroit croponsl [loBepurenb BIpaBe
HEJBYCMBICIIEHHO 3asBUTh B KOHTPAKTE, UTO EMY
HUYEro HE U3BECTHO O CYIIECCTBOBAaHHMU KAKHX-
100 JPyrux NaTeHTOB M, COOTBETCTBEHHO, OH B
OTOU CBSI3M HE MOXKET MMpeAOCTaBUTh HUKAKUX
rapaHTHi.

66. bonee no3qHIE MATEHTHI TPETHEH CTOPOHBI
(i) MoxeT BO3HMKHYTb M Jpyras CHUTyalus,

Koraa TPETHC JIMIO MOXKET IMOJTYYUTH IIATCHT
IMoCJIC 3aKJIIOYCHUA KOHTpaKTa, W B HTOIC

Heccuonapuiit - wu gaxe Josepurenb -
MOJTHOCTBIO WIN YaCTUYHO JULIATCS
BO3MO>KHOCTH MCIIOJIb30BaHMS HOY-Xay,

MOCKOJIBKY HAJIMYME TNATEHTa MOXKET CIIy>KUTb
OCHOBaHHEM [yIs HpeTeH3ud. Tak Kak M3 Bcex
CUTyallMl, CBSI3aHHBIX C CYIIECTBOBAaHHEM
MaTeHTa, NoJ00HyI0 MpPeayCMOTPETh HHUKAaK HE
yAacTcs, IMEHHO B MHTepecax 00euX CTOPOH
cIenaTb  COOTBETCTBYIOLIYIO  OTOBOPKY B
KOHTpAKTe.

(i1) Hanmpumep, OHM MOTYT pENINTh, YTO OIJIaTa
OyzeT MPUOCTaHOBIICHA WIIM YMEHBIICHA (B TEX
cllyJasx, korga  Lleccuonapuii  AOJIKEH
3alIaTHTh TPETbeMy JIHUIy 32 TAaTeHTHYIO
JUILEH3UIO), WK JaKe PElINTh aHHYJIMPOBAThH
KOHTpakT. Ta e mpobiieMa BOZHUKAET U TOT/a,
€CIH K TOMY MOMEHTY, KOTJa 3aTparuBaeTCs
MATeHT TPETheH CTOPOHBI, OIIaTta OblIa yXKe
OCYILECTBJICHA  MOJNHOCTBIO  (CM.  TaKxke
maparpad. 78).

(iii) B cmydae HEOOXOAMMOCTH CTOPOHBI MOTYT
TaKXKe JOrOBOPUTHCS O COTPYJHHYECTBE B
BOIIPOCAX 3aIIUTHl HOY-Xay M OCIIOPHTH CPOK
JOeHCTBUS ~ TaTeHTa,  3asBJICHHOTO WM
MOJYYEHHOT 0 TPEThEH CTOPOHOM.

(iv) The parties may also undertake a joint search
for prior patents in the technical field related to the
know-how;

(v) On the other hand the grantor may expressly
state in the contract that he has no knowledge of the
existence of any relevant patents but that he is
unable to give any undertaking in that respect.

66. Subsequent third-party patents

(i) Another situation that may arise is that a third
party may obtain a patent after the contract is
concluded, with the result that the grantee - and
even the grantor - may be wholly or partly prevented
from exploiting the know-how as soon as the patent
can be used as a basis for objections. Since of all
situations which the existence of a patent may
cause, this one cannot be avoided a priori, it is in the
interests of the parties to make provision for the
effects which that situation may have on their
contract.

(i1) They may decide, for example, on a provision to
the effect that payment will be stopped or reduced
(when the grantee has to pay the third party for a
patent license), or perhaps even that the contract
will be terminated. The problem is the same in cases
where, at the time when the third-party patent comes
into play, payment has been completed (see also
para. 78).

(iii)) The parties may also agree to co-operate in
protecting the know-how and, if need be, in
challenging the validity of a patent applied for or
obtained by a third party.

C. MpaxkaaHcKasi OTBETCTBEHHOCTb B C/Ty4ae NPETEH3UIN U UCKOB TPETLEN CTOPOHBI

Civil liability in the event of third-party claims

67. (i) TpeTbu uLa BIpaBe NPEABIBUTH UCK KaK
Ileccuonaputo, Tak u JJoBepurento, eciu, 1Mo ux
MHEHHUIO, M3JENNsl, U3TOTOBICHHBIE B paMKax
WCTIONB30BaHMs HOY-Xay, HAaHOCAT ymepd UM
WIN UX COOCTBEHHOCTH.

67. (i) Third parties may sue the grantee or the
grantor for personal injury or damage to property
sustained through the use of the know-how or of the
products manufactured with its help.
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(i1) IToaTOoMy B MHTEpEcax CTOPOH 3asIBUTH:

(a) xakas W3 CTOPOH IOJDKHA B35AThH Ha CeOs
OTBETCTBEHHOCTb; WIJIN
(b) KaKuM oOpa3zomM
OTBETCTBEHHOCTb;

pa3nenuTh

(c) kakue UMEHHO BO3MEIIEHUSI YOBITKOB, €CIH
TaKOBbIC HAJIMYECTBYIOT, JOJDKHBI IOTramaThCs
Ka)XIOW U3 CTOPOH;

(ii1) ITpu BBIOOpE pemieHHsT U3 YIMOMSHYTHIX B
npeapayIeM ab3are, CTOPOHBI TOJKHBI UMETh
B BHIYy U pacxoisl Ha CTpaxoBaHUE MPOTHUB
TPAXJAHCKOH OTBETCTBEHHOCTH U YCIIOBHSA
CYILECTBYIOLIETO 3aKOHOIATEIbCTBA.

(iv) CropoHam HEOOXOAWMO OIPENCIUTh U
¢dbopMy HHGOPMHPOBAHHS JIPYT JIpyTa MO 3TUM
BOIIPOCaM.

(i1) It is therefore in the interest of the parties to say:

(a) Which party is to accept liability; or

(b) How the liabilities are to be apportioned; or

(c) What indemnities, if any, are to be given by
either party.

(ii1) In choosing one of the solutions referred to in
the proceeding sub-paragraph, the parties should
bear in mind both the cost of insuring against civil
liability and the provisions of the applicable law.

(iv) In any case the parties should specify how they
will keep each other informed on this matter.

D. HanoroobnoxeHue

68. (i) Kak mpaBmiio, CTOpPOHBI OTrOBapHUBAIOT B
KOHTPAKTe U TO, KOMY IUIATUTh HAJIOTH, HJIH e
KaK TIOJICIUTh TaKOBBIE MEXIy coOoi. B atoit
CBSA3M HEOOXOIMMO HMMETh B BHIY YCJIOBHS
CYIIECTBYIOILIETO 3aKOHOJATEIbCTBA M HAIUYKE
MEXJYHAPOJHBIX COTJIAIICHHH 00 W30e:KaHUU
JIBOMHOIO HAJIOFOOOJIO0XKEHUS, 3aKITFOUYCHHBIX
MEXJy CTpaHaMH CTOPOH, M BbIpabOTaTh
COOTBETCTBYIOIINE ITyHKTHI B JIOTOBOPE.

(il) B aTOM CMBICIIE BeCbMa IOJIE3HBIMH MOTYT
CTaTh KOHCYJIbTAIIMM C KBaJIM(QUIIMPOBAHHBIMH
CHEIMATUCTAMU-3KCIIEPTaMH B TAHHOW O0JIACTH.

Taxation

68. (1) The parties often specify in the contract by
whom taxes will be borne or in what proportion they
will share them. They should, in this connexion,
bear in mind the relevant legislation applicable and
any international double-taxation agreements which
may exist between the countries concerned and
should make the necessary adjustments.

(i1) Seeking the advice of experts on this subject is
particularly to be recommended.

E. OrpaHVI‘-IeHVIﬂ Ha OTAENbHbIE BUAbI HpeﬂHpMHMMaTeﬂbCKOVI NeEATENbHOCTU

Restrictive business practices

69. (i) CTOpPOHBI JIOJDKHBI TIOMHHTH, YTO
CYLIECTBYIOIIHE HaI[MOHAIBHOE u
MEXTyHapOHOE 3aKOHOATEIBCTBO,
3aIpeniaronme WIN OTpaHUYUBAOIIUC
OTJENBbHBIC  BHIBl  NPEAIPUHUMATEIHCKOM

JESATSNLHOCTH, MOTYT JHIIUTh 3aKOHHOW CHIIBI
WIH OTrPaHUYNTh HEKOTOpble W3 YCJIOBUH,
KOTOpbIE OHM HaMEpPEBAJIMCh BKIIOYUTH B
JIOTOBOP O Tepeade Hoy-Xay.

(i1) B gacTHOCTH, 3TO ClIeyIOITHE:

69. (i) The parties should remember that national or
international applicable legislation designed to
prohibit restrictive business practices may
invalidate or limit some of the provisions which
they might wish to include in their transfer of know-
how.

(i1) The provisions are inter alia those which:
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(a) OrpannyeHre UCIONIL30BAHUS HOY-Xay (CM.
naparpad. 32);

(b) 3amper Ha W3rOTOBIEHUE WIH COBIT
HEKOTOPBIX U3JICTNH;

(c) YcranoBneHue GUKCUPOBAHHON MPOAAKHOM
LeHsbl Ha u3aenus (cM. maparpad. 32 (vi));

(d) IlocranoBka mepemaud HOy-xay B
3aBUCUMOCTD oT Opyrux BUJIOB
NPEINPUHUMATENbCKONH  JISITETbHOCTH  Ha
IpyroM npoussojactse (cM. maparpad. 31 (iv));

(e) IIpenycmoTpenue TIaTeKeH WIn
00513aTeNLCTBO  MCIIOJIB30BaTh HOY-Xay IOCIe
yTpaThl MOCIEIHUM IEHHOCTH (CM. maparpad. 55
(iii) m 56), u T.1.

(iii) ITo Bcem puHAHCOBBIM BOIIPOCAM CTOPOHAM

HACTOSITENIBHO PEKOMEHyEeTCs
IPOKOHCYJIbTUPOBATHCS c
KBaJH(PHUIIUPOBAHHBIMHU CIIEUATIUCTAMMU-

OKCIICpTaMu B JTOM 00IacCTH.

(a) Limit the exploitation of the know-how (see
para. 32);

(b) Prohibit the manufacture or sale of some
articles;

(c) Fix a sale price for the product (see para. 32

(vi));

(d) Make the transfer of know-how conditional on
other commercial operations (see para. 31 (iv));

(e) Provide for payments or for an obligation to
exploit after the know-how has lost its value (see
para. 55 (iii) and 56), etc.

(iii) As on fiscal problems, the parties are advised
to consult experts on these matters.

F. CyébnuueH3sum

Sub- licenses

70. (i) B memsx wu3bexaHuss BCSAKOTO poja
HEJ0pa3yMeHUH U MO MpUYUHAM 0€30T3BIBHOTO
XapakTepa Tepefadun Hoy-xay (cMm. maparpad.
14), KOHTpaKT HOJDKEH 0c000 OroBapHUBaTh
mpaBo lleccnonapus Ha mniepenady HOy-xay
TPETheMy JIMIly JUIS HCIIONIb30BaHUS €ro C
Y4€TOM  TEPPUTOPHUAIBHBIX WM  HHBIX
OTpaHUuYeHU, HaJlaraembix Ha [leccuonapus;

(i1) B oTcyTcTBHE UETKO ONpEIeIEHHBIX yCIOBUI

Ha OTOT CYeT, MpaBO TPEIOCTABICHII
cyOnuIeH3un Oyner CUUTATHCS
OTCYTCTBYIOLINM;

(iii) Ecnu coryiacHO KOHTpakTy, CyOJIHMIEH3UH
paspeleHbl, He00X0IUMO, YTOOBI B KOHTPAKTE

ObUIM  ONpe/eNieHbl CPOKH M yCJIOBUS
MpeloCTaBleHUs]  CyOJMIIEH3WH,  BKJIIOYas
obs3aTenbcTBO  Lleccnonapusi B MOAOOHBIX

ClIyyasix CTaBUThb B U3BECTHOCTH JloBepurens u,
pU  HEOOXOAMMOCTH, 3alpOCUTh Y HETO
HE00X0IMMOE pa3pelIeHue.

70. (i) To avoid any misunderstanding and for the
reasons explained on the irreversible effects of the
transfer (see para. 14), the contract should specify
whether or not the grantee is to have the right to
transfer the know-how to a third party for
exploitation within the territorial or other limits
assigned to him;

(i1) In the absence of any specific provision to that
effect, this right to grant a sub- license cannot be
presumed;

(ii1) If under the contract, sub- licenses are to be
permitted, the contract generally specifies the terms
and conditions on which they may be granted,
including an obligation upon the grantee to inform
the grantor and possibly to obtain any necessary
authorizations.
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IX. Mepbl BO34eNCTBUSA 32 HEUCNOJIHEHME CTOPOHAMM UX 06a3aTenbCcTB

Remedies for non-performance by the parties of their obligations

A. HeBepHoe cocTaB/ieHMe MpoeKkTa KOHTpaKTa

Faulty drafting of the contract

71. I'me HaymdecTByeT HEOOXOmHWMasl CTEICHB
B3aMIMHOTO JIOBEpPHsSI CTOPOH W OOIIHE IIEiH,
OUYEBHUJIHBI OTKa3 CTOPOHBI BBHIMOJHUTH CBOHU

obOs3aTeNbcTBA B OOJBIIMHCTBE  CITyYacB
MIPOUCXOUT BCIIC/ICTBUE HEBEPHOTO
COCTaBJICHHMS  MPOCKTa  KOHTpakra.  Yke

YKa3bIBaJIOCh Ha BAXHOCTh YETKOTO U SCHOI'O
H3JII0XKCHUA YCHOBI/Iﬁ B KOHTpPAKTE.

71. Where there is the necessary degree of mutual
confidence between the parties and a pursuit of
common interests, the apparent failure of one or
other party to fulfil his obligations is in the majority
of cases due to obscure or faulty drafting of the
contract. Attention has already been drawn to the
importance of setting out the terms of the contract
completely and clearly.

B. MupoBas caenka

Amicable settlement

72. Ho ecnu Takoe BCe e MPOU30IIIIO, CTOPOHBI
MOTYT HPHUATH K NPUEMIIEMOMY COTIJIAIICHUIO,
MPOCTO UCIIPABUB TOM MJIM UHON COMHUTENIbHBIN
MyHKT B  KOHTpaKTe, He Tpuberas K
IOPUIUYECKUM CPEICTBAM.

72. Where a failure appears to have occurred, the
parties can generally reach a satisfactory settlement
by remedying the relevant flaw or flaws in the
contract and without recourse to legal remedies.

C. JoroBopHsble cpeacTea

Contractual remedies

73. (i) OnHako B HEKOTOPBIX OOCTOSITENILCTBAX,
€CIM OJIHA M3 CTOPOH B PE3yJIbTaTe HEIUIaTexa
JIpyrod  CTOPOHBI  TOHECHa 3HAYUTEJbHBIN
yuep0d, He HCKIIOYEHO, 4YTO OHa MOXET
OpuOeTHYTh K IOPUAMYECKUM  CPEICTBaM
pasperieHusi mpobinembl. B aTomM  ciyuae
JKeNaTellbHO B HMHTEpecax  COXPaHEHHs
ONPE/ICTICHHOCTH  M3JIOKUTh B KOHTPAKTE
IOPUAMYECKUE CPEJICTBA, IPEAyCMOTPEHHBIC
CTOpOHAMHU ISl CaMbIX PaclpOCTPAHEHHBIX
TUIIOB HEBBITTOJTHEHUS KOHTPAKTHBIX
00s13aTEeNLCTB: TaKUE CPENCTBA MEPEYUCICHBI B
naparpadax 74-83.

(i1) Ecnu He nmpeAnpuHATH TaKOH IIar, pereHus
CyJa WIH apOUTPaXXHOTO CyAa 10 pa3oupacMoMy
Jielly, CKOpee Bcero, OyAyT pa3iuYHbIMH B
COOTBETCTBUU c JEWCTBYFOIITM
3aKOHOJIATEIILCTBOM.

(iii) HeoO0X0auMMO MOMHHUTH, 4YTO HW30paHHBIC
CTOPOHaMHU JIOTOBOPHBIE CPEJICTBA HE MOTYT

73. (i) Nevertheless circumstances do arise when
the party injured by the other party's default finds no
alternative to seeking a remedy in law. Here again
it is advisable in the interests of certainty to agree
and set out in the contract the remedies envisaged
by the parties for the most frequent classes of
default: examples of such remedies are given in
paragraphs 74-83.

(i1) If they do not do so, the solutions reached by the
court or by the arbitrator seized of the case are likely
to vary according to the law governing the contract.

(iii) It should be remembered that contractual
remedies chosen by the parties may not be
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OBITh TIOBCEMECTHO MPUMEHUMBI M OTHIOAb HE
HCKIIIOYAIOT UCTIONB30BAHUE NPYTUX CPEACTB B
paMKax CyIIEeCTBYIOIIETO 3aKOHOIATEIhCTRA.
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enforceable in all cases and nor will they necessarily
exclude the application of other remedies available
under that law.

D. Cpeanctsa LieccnoHapus

Remedies of the grantee

74. HenpencraBieHue HOy-xay

(1) Heob6xoammo TTOTYCPKHY Th, 9TO
HEMPEJICTABIICHUE HOY-Xay - (hyHIaMEHTAIbHOE
HapyIleHHe IOTOBOPa B HAYAIBHBIX CTAJIUSAX €T0
BBHITIOJTHEHHSI, KOTOPOE BpS JM BO3HUKHET
MEXJy CTOPOHAMH, COTPYJHHYAIONIMMH Ha
B3aMMOJIOBEPUTEIbHON OCHOBe. [lamsaTys oty
OrOBOPKY, CTOPOHBI MOTYT, OIHAKO, YIPEIHUTH
BO3MOKHOCTb MOJJOOHBIX HapylLIEeHU!
CHOoCcO00M, U3TI0’KEHHBIM HIDKE.

(i1) Ecnm JloBepurtens MO KakUM-TO MPHUYUHAM
HE B COCTOSHMM IlepelaTb HOYy-Xay WIH €ro
CYLIECTBCHHBIE COCTABJISIONINE, 3TO MOXKET
MOCTYXHTh OCHOBAaHWEM JUUIsl aHHYJIHPOBAHUS
KoHTpakTa LleccmoHapueM C BO3BpaTOM YXKe
ClICJIAaHHBIX BBITUIAT.

(ii1) KoHTpaKkT MOKET 4ETKO OTOBOPHUTH BOTIPOCHI
OIUIATHI YOBITKOB; 3TO TaKXKe MCKIIOYHUT OILIATY
yOBITKOB JlOBEpUTETIEM B ClIydae €ro OTKasza OT
BBITTOJIHEHHS 00S13aTENBCTB M0 KOHTPAKTY IO €T0
BuHE (cM. maparpad. 83).

(iv) B HEKOTOPBIX ciyyasix yCTaHOBJICH TOTOIOK
yOBITKOB, B IelsX m30aBieHus [loseputens ot
Ype3MepHO OOJIBIION CyMMBI 0053aTENbCTB.

75. 3anepkka IpeIoCTaBICHUS HOY-Xay

(i) CropoHbI, KaK MPaBHJIO, MPEIYyCMATPUBAIOT
OIJIaTy  YCTaHOBJEHHBIX  WMJIM  3apaHee
OIICHEHHBIX YOBITKOB Ha CIIydail 3aJepiKKH, U3
pacdera MPOAODKUTENFHOCTH TMOCIEAHeH. DTO
n3basnsier LleccmoHapust OT HEYBEpPEHHOCTH,
MOCKOJIBKY €My  NPEICTOMT  JIOKa3bIBaTh
pa3Mepsl paKTHIECKOH CyMMBI TOHECEHHOTO UM
yOBITKA.

(i1) D10 ycaoBHe MOXKET OBITH BKIIFOUEHO B Mapy
C YCIIOBHEM O TOM, YTO MPAaBO Ha BO3MEIICHHUE
yOBITKOB ~ MOXET  OBITh  NPEJOCTaBJICHO
Ileccronapuio JIMIIb B Cy4ae HAHECCHUS eMY
m3-3a  3adepkKd  aKTHUecKoro  ymiepOa,
HE3aBHCHUMO OT pPa3MepOB TOCIIEIHETO.

74. Non-delivery of know-how

(1) It should be emphasized that non-delivery of
know-how is a fundamental breach of contract in its
initial stages which is hardly likely to arise between
two parties enjoying the necessary mutual
confidence. With this reservation in mind the parties
may, however, cover such a breach in the manner
set out below.

(i1) Should the grantor fail to transmit the know-how
or the essential elements thereof, provision may be
made for termination of the contract by the grantee
and the return of payments already made.

(iii) The contract may expressly provide for
payment of damages; it may also exclude the
payment of damages by the grantor if his failure is
not due to his own fault (see para. 83).

(iv) In some cases a ceiling is fixed to the damages
0 as not to impose on the grantor disproportionate
liabilities.

75. Delay in supplying the know-how

(i) The parties often provide for the payment of
fixed or liquidated damages for delay, calculated on
the length of the delay. This avoids the uncertainty
entailed by the grantee having to prove the actual
amount of damage suffered.

(i) This provision may be coupled with a proviso
that in order to be entitled to damages the grantee
must have suffered some loss, however small, by
reason of the delay.
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(i) KoHTpakT MOXET yCTaHOBUTH MOTOJOK K
3apaHee OIICHEHHBIM YOBITKaM, TOAJICKAIIUHA
olaTe 10  AHHYJIMPOBAaHUS  KOHTPAKTa
Ileccuonapuem.

(iv) W sxe B KOHTpaKTE MOKHO TIPETyCMOTPETh
npaBo lleccuonapusi Ha Bo3MeleHHE YOBITKOB,
(haKTUYECKH TOHECEHHBIX MM B pe3yJbTaTe
3aJIEPIKKH.

76. IloaTBEpKIEHUE PE3YNIBTATOB, MOTYUYEHHBIX
Hosepurenem

Ecmu  cropoHBl cchUTaroTCS Ha  Pe3yNbTaTHhI,
nonrydenHbie JloBepurenem (cm. maparpad. 41),
M €CIM TaKOBbIE PpE3yJIbTaThl  COYTCHBI
YAOBJICTBOPUTEIbHBIM, B KOHTPAKTE CIICAYET
OTOBOpUTH W TO, HA KakKWe CpeacTBa
Ieccuonapwii 6yeT UMETh MPABO MPETCHAOBATh
B COOTBETCTBHHM C ONMCAHHBIM B maparpade 74.

77.  Tapantus
eccnonapus

OXKHJaCMbIX PE3yJIbTaTOB

(i) 3mech MPUMEHUMBI TE Ke COOOpPAKEHHUS, UYTO
u B maparpade 76.

(il)) [Hms J[loBepuTens Bcerma CyIIECTBYET
OTIPEIETIEHHBIN PUCK TOTO, YTO 3 (EKTUBHBIN
KOHTPOIb 3a mpousBoacTBoM Lleccuonapus
OCTaHEeTCs AJIsl HETO HE JI0CTYTEH, B OTJIMYHE OT
ero CoOCTBEHHOTO TIPOM3BOACTBA. [losTOMY
JKEJATEJIbHO BKIOYUTh B KOHTPAKT Pl YCIOBUI

KacaTelabHO HapyIeHHs JoBepurenem
KOHTPAKTHBIX 00513aTeNbCTB BCIIC/ICTBHE
HEBO3MO)KHOCTH OCYIIECTBIICHUS

3((HEKTUBHOTO KOHTPOJIS C €r0 CTOPOHBIL. XOTS
cama crienduka MoIOOHBIX IMPUYHH - BOIIPOC
CIIOPHBIM, KOTOPHIA HEBO3MOXHO OXBAaTUTh
YCIIOBUSIMM HUKAaKOTO KOHTPAaKTa, KakK Obl
TIIATENILHO OH HU ObUT copmyrupoBaH (CM.
maparpad. 83).

(iii)) Ecmm pesynbratel lleccuoHapuem He
MONMYYCHbI,  KOHTPaKT  HEPENKO  MOXKET
MPEOCTaBUTL CPEICTBA, HE TPEAYCMOTPEHHEIC
B CYIIECTBYIOIIEM 3aKOHOJATEILCTRE.

78. 'apaHTHs IPOTUB MPETSH3UN TPETHHX JIHI]

Ecaun Hosepurens MIPEAOCTABIISET
Ileccuonaputo rapaHTuu, M30aBIIAIONIHE
MOCJIEAHET0 OT MPETEH3UH TPEeThUX JHIl B
HapylleHWd WM T[aTEeHTHBIX IIpaB TPETbel

(iii) The contract may fix a ceiling to the liquidated
damages payable which must be reached before the
grantee may terminate the contract.

(iv) Alternatively the contract may provide that the
grantee is entitled to the amount of the loss which
he has actually suffered as a result of the delay.

76. Ascertainment of results obtained by the grantor

Where the parties refer to results obtained by the
grantor (see para. 41) and when these results are
found not to be satisfactory, the contract may
provide what remedies the grantee will be entitled
to as described in paragraph 74.

77. Guarantee of results to be obtained by the
grantee in his works

(i) The same considerations apply here as are
mentioned in paragraph 76.

(i1)) There is also the additional hazard for the
grantor that operations are not within his control to
the same extent as they are when results are
obtained by him in his own works. Some provision
for failure due to causes beyond the grantor's control
is therefore advisable, although the incidence of
such causes is a matter of debatable fact which
cannot be covered by the terms of the contract,
however carefully drawn (see para. 83).

(iii) If the results are not obtained by the grantee, the
contract often supplies remedies not provided for by
the applicable law.

78. Guarantee against claims by third parties for
infringement

When the grantor has guaranteed the grantee against
claims by a third party for infringement of the third-
party's patent rights, it is advisable to specify the
nature and extent of the guarantee and the
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CTOPOHBI, JKEIAaTEIbHO OMPEAEINTh XapakTep U
CTETIEHb YIOMSHYTBIX TapaHTHH, a TaKke H
MOCJENCTBUN Ul CaMUX CTOPOH B Cllydyae
IIPU3HAHUSL CyJIOM OOOCHOBAaHHBIM 3asIBJICHUS
TpeThero Jinma (cM. Takxke maparpadsl. 64, 65 u
66).

79. PackpriTue KOH(pUICHINATEHON
nHpopmanun (cMm. naparpad. 82 (ii)).

consequences as between the parties of a successful
claim by the third party (see also paras. 64, 65 and
60).

79. Disclosure of secret information (see para. 82

(i1)).

E. CpencrtBa noseputens

Remedies of the grantor

80. OTcpouka miarexa

(1) KoHTpakT MOXET yCTaHOBHTH, Ha KaKyIO
KOMIICHCAIMI0 uMeeT mpaBo JloBepurenb B
ciy4ae mpocpoukH iatexel lleccuonapuem Ha
OCHOBE TIPOIICHTA;

(i1) Ecnm, cornacHO NpUMEHUMOMY K KOHTPakTy
YIJIOKEHHIO JIOTOBOPHOTO MpaBa, OQUIHAIbHOE
YBEIOMIICHHE HEOOXOJIMMO TMPEJCTABUTH JI0
BO3HMKHOBeHHs y  JloBepurens  mpaBa
3aTpe0OBaTh CBOIO JOJIO NMPHOBLIM, HUYTO HE
MeIIaeT CTOPOHAaM 3asBUTh B KOHTPAKTE, YTO
UCTEUEHHE CpOKa IUIaTeka camMo 1o cebe
SABIISIETCS. OUIHATIBHBIM YBEJOMIICHUEM.

&1. Hemmmarex

(i) B cnyuae ortkaza B omiare lleccuonapuem
CTOPOHBI MOTYT ONPEICIIUTh, 0 HCTCYCHHUU
Kakoro cpoka JloBeputenb TOpUOETHET K
Cpe/ICTBaM 3alllUThl CBOMX TPaB U MPH KAKUX
YCJIOBUSAX 3TO CPEICTBO, BKIIIOYas W IPaBO

AQHHYJIMPOBaHUS KOHTpakTa W  B3BICKaHHUS
YOBITKOB, MOJKET OBITH MPAKTHYECKU
MPUMEHEHO;

(i) Ecmm  KOHTpakTOM  TPEIyCMOTPEHO
BO3BpaICHUE COCTaBJISAIOIINX HOY-Xay
(moxyMeHTaIu, 000pyIOBaHUS | T.1.) B Clydae
AQHHYJIMPOBaHMS KOHTPAaKTa, KaK IPaBHIIO,
IpeyCMaTpUBaeTCs " €IMHOBPEMEHHasI

BBIIUIAaTa ONpenesieHHo cymMbl Lleccnonapuem
B Ka4yeCTBE KOMIIEHCAllMM 33 TOJIYYEHHYIO UM
WH(GOPMAITUIO 0 HOY-Xay U, COOTBETCTBEHHO, 32
€€ NOTCHLUHAJIbHOE HCIOIb30BaHUE.

82. Pasrmamenue
nHpopMaIu

KOH(HUICHITHATHEHOM

80. Delay in payment

(i) The contract may lay down to what
compensation the grantor is entitled for late
payments by the grantee, generally by way of
interest;

(i1) If, under the law governing the contract, formal
notice must be given before the grantor is entitled to
claim interest, the parties may conveniently state in
the contract that expiration of the due date for
payment automatically constitutes formal notice.

81. Default in payment

(i) In the event of failure in payment by the grantee,
the parties may specify what periods must elapse
before the grantor may exercise his remedy and
under what conditions this remedy, including any
right to terminate the contract and recover damages,
may be exercised;

(i) Where the contract provides for the return of the
elements of the know-how (documents, equipment,
etc.) in the event of termination, it also often
provides for payment of a lump sum by the grantee,
as compensation for the fact that the grantee has had
knowledge of the know-how and acquired the
possibility of using it.

82. Disclosure of secret information
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(i)  CekperHoCTb,  NpPUCYTCTBYIOIIAs B
OOJIBIIMHCTBE CIIy4acB — OJHA W3 BAKHBIX
COCTABJISIOIINX KOHTPAKTa, IMEHHO MOCIICIHUH,
KakK MMPaBHJIo, ONPEIeIsIeT CPEe/ICTBA, OCTYIIHBIC

JoBepuTtento B ciryyae HapYIICHUS
Leccuonapuem JIOTOBOPEHHOCTH 0
HepasTameHuu KOH(UICHINATHHON

nHPOPMAaLIMK; YIOMSHYTBIE CPEJICTBA PA3INUHBI
B 3aBUCHUMOCTH OT CEpPhE3HOCTH MOJO00HBIX
HapyIIeHUH U UX Pe3yIbTaTOB;

(i) B Tom cnmywae, Korga pasrjamicHHE
JomyIeHo JloBeputeneM B HapyIICHHUE €rO XKe
cornamenust (cMm. maparpad. 44), B KOHTpakTe
MOTYT OBITH OTOBOPEHBI M COOTBETCTBYIOIIHE

IOPUANYECKUE CpeaCTBa, JOCTYTIHbIE
Lleccuonaputo.
83. Heucnons3oBanue HOY-Xay WiIn

HEAOCTATOYHOEC €TI0 UCIIOJIB30BAHUEC

Ecmn ommarta Ileccrnonapusi oCHOBBIBaeTCS Ha
MOJIyYeHHBIX  pe3yibTaTaX, M, COIJIACHO
KOHTpaKTy, Lleccuonapmuii 00s3aH HCIIOIB30BATh
HOY-Xay B TEUECHHUE OTIPEICICHHOTO NepHoIa MPH
YCIIOBUU JTOCTIDKEHUS ONPEIEIIEHHOTO YpPOBHS
KadecTBa M 00beMa BBITyCKaEMOW MPOIYKIIWH,
CTOpOHAM HA/ISKHAT OTOBOPUTH u
COOTBETCTBYIOIIINE  CPEIACTBA,  JOCTYITHBIC
[HoBepuremo Ha ciaydaid HEUCIOJIb30BaHUA
Lleccuonapuem HOYy-Xay W Ke
HEJOCTAaTOYHOTO €ro WCIOJIb30BaHue (Hamp.,
pa3Mepbl yiepoa, HE00X0IUMOCTh
AHHYJIMPOBAHMs KOHTPAKTa WIH K€ OTCYTCTBHE
Takol He0O0X0aUMOCTH) (cM. maparpad. 57).

(i) Secrecy being in the majority of cases one of the
important elements of the contract, the latter will
usually specify the remedies available to the grantor
for breach by the grantee of any undertakings as to
non-disclosure of secret material, the remedies
varying with the gravity of such breach and of the
results caused thereby;

(i1) When disclosure is made by the grantor in
breach of his agreement (see para. 44), the contract
may likewise specify the remedy available to the
grantee.

83. Failure to use or use sufficienttly

Where payment by the grantee is related to the
results obtained and the contract places on the
grantee an obligation to use the know-how during a
specified period and to attain a certain quality and
volume of production, the parties may provide the
remedies - e.g. damages with or without termination
- available to the grantor if the grantee fails to
comply with this obligation (see para. 57).

F. OcBoboXaeHne oT OTBETCTBEHHOCTU

Exoneration from liability

84. KoHTpakT OOBIYHO TpexycMaTpuBaeT u
HEKOTOpbIE  CIy4aW  OCBOOOXIEHUS  OT
OTBETCTBEHHOCTH, YUUTHIBAs OOCTOSTEIILCTBA, B

pe3ynbTaTe  KOTOPBIX CTOPOHBI  YTPAaTHIH
KOHTPOJNb 33 TEM WJIM HHBIM 3TalloM
BBITIOJTHCHHUS CBOUX 00513aTEIbCTB;

HEBBINOJIHNUBIICH CBOU 0053aTENBCTBA CTOPOHE
HQIJIGKUT COCNAThCS HA HHUX B IEJsX
0CBOOOKAECHUSI OT OTBETCTBEHHOCTH. Ecnm sxe
noJ00HbIe yCIIOBUS KOHTPaKTOM HE
OrOBapHBAalOTCS, 3aKOHHBIM B  TOJOOHBIX
cllyyasix ~ sSBJSIETCS  peLIeHHe Ccyga MU
apOUTpaXKHOTO cya.

84. The contract usually provides for reliefs
(exoneration from liability) specifying the
circumstances beyond the control of the parties
which may be claimed by the party who failed to
carry out his obligations, in order to avoid liability.
In the absence of such a provision, the solution
reached by the court or by the arbitrator will vary
according to the law applicable.
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X. AcTeueHne KOHTpaKTa

Expiry of the contract

A. MNpuynHbl

85. KoHTpakT 1mo HOy-Xay, KakK H JI000H IpyTro,
OTPaHWYCH BpPEMEHEM, €ro YCJIOBUSAMHU WIH

Causes

85. Like every contract, a know-how contract
comes to an end by the expiration of its term, by the

CYILIECTBYIOIIUM 3aKOHOIATEILCTBOM. provisions of the contract or by the operation of the
Hanpumep, oH MOXXeT OBITh 3aBEpPILCH IOCIIE law applicable. For example, it may be brought to
MPEAOCTABICHUS COOTBETCTBYIOILIETO an end following the giving of notice or by
YBEIOMJIEHHUA, oo B pe3ynbTare termination.
AHHYJIUPOBAHUSI.

B. PasHoe

86. [IpenocraBneHmne yBe1OMICHUS

CTOpOHBI MOTYT 0CO0O TIPEIYCMOTPETH STOT
MOMEHT Ha CIlydall W3MEHEHHS WICHTUYHOCTH
omHOH u3 cTopoH (cM. maparpad. 13) wmm
CYIIECTBEHHOTO WU3MEHEHUS npeaMera
KOHTpakTa (IOTeps CTOMMOCTA HOY-Xay B
pe3ysbTaTe TEXHUYECKOro Iporpecca, yTpara
xXapakTepa CEKPeTHOCTH M T. 1.) (cM. maparpad.
56 (ii)).

87. AHHyIUpOBaHUE

(i) KoutpakT MoOXeT OBITH aHHYJIHpPOBaH B
pe3yJbTaTe HapyIICHUs] CTOPOHAMH JIOTOBOPHBIX
00513aTENBCTB WIIH TIO JIFO0OH APYrod MpUYUHE,
MPEIYCMOTPEHHON B KOHTPAKTE;

(i) B HEKOTOPBIX ciTydasiX, €Clii y¥Ke CleNaHbl
KpYITHBIE BIIOKEHHS, B LENIX H30eKaHUS

CEpbE3HBIX  MOCIHEACTBHH  aHHYJIMPOBAaHUS
KOHTPAaKTa CTOPOHBI U3BICKUBAIOT BO3MOKHOCTH
COXpaHUTb  KOHTPAaKT, HaNpUMep, IyTeM

MIPEIOCTABICHUS JOMOIHUTEIBHBIX OTCPOYEK,
MepecMoTpa CyMMBI IUIaTexel, oOpameHus 3a
MTOMOIIIBIO K TpeTbeMy JULLY —
KBaJIM(PHULUPOBAHHOMY CIICIIHATHCTY U T. [I.

Variety

86. Giving of notice

The parties may in particular provide for this
possibility in case of a change in the identity of one
of the parties (see para. 13) or of an essential change
in the subject-matter of the contract (loss of the
value of the know-how as a result of technical
progress, loss of the secret character, etc.) (see para.
56 (ii)).

87. Termination

(1) The contract may be terminated for a breach by
one of the parties or for any other reason provided
for in the contract;

(il)) Sometimes, when large investments have
already been made, in order to avoid the serious
consequences of termination, the parties endeavour
to find other compensations such as the granting of
supplementary delays, modification in the amount
of payments, recourse to the assistance and
technical knowledge of a third party, etc.

C. Nocneacrtsug

Consequences

88. (1) OOBIYHO, C UCTEUECHHUEM CPOKA KOHTPAKT
yTpaunBaer cuiny. OmgHaKO MOTYyT OBITh H
maparpagpl. 25 wm

HCKIIIOUeHHS  (CM.

88. (1) Normally, by its expiry, the contract ceases
to have any effect. Exceptions however exist (see
paras. 25 and sub-paras. below). The expiry of the
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nonnaparpader  Hke). HMcrtedenue  cpoka
KOHTPaKTa B HEKOTOPBIX CIy4asX TaKXKe BICUCT
3a coboii  oOsmarenbctBo  lleccmonapus
BO3BPATHUTH HOYy-xay (cM. maparpad. 32 (iv)).

(i1) 3a ucCKITIOYEHHWEM CITydacB aHHYJIUPOBAH
KOHTpaKTa 0 NPUYUHE HAPYIICHUsS OJHOW W3
CTOPOH CBOUX KOHTPAKTHBIX 0O0S3aTeIbCTB,
WHOTJAa MOXET OBITh ONpeJeNieH CpPOK Ha
(hOpMaJIbHOCTH, CBSI3aHHBIE C MPEKpalCHHUEM
JEeSTeNLHOCTH KOMIAHUH. (DTH MEPUOBI MOTYT
OTIINYATHCS B 3aBHCHMOCTHU oT
MMPOAODKUTCIIBHOCTH TIPOU3BOACTBA U CGI)ITa
mnenuit [leccnonapuem.)

(iii) KonTpaktom TaKxe MOJKET
MPeIyCMaTPUBATLCS CPOK, B TEUCHHE KOTOPOTO
Leccuonapwmii, a wHorma JloBepurens, OymyT
CBSI3aHbI 00s13aTeILCTBAMHU COXpaHEHUs
KOHUICHIIMAIbHON NH(OpMAIINH.

(iv) Hakonern, yciioBue B KOHTPaKTe O PEIICHUH
CIIOPOB Yepe3 apOuTpaxk OCTaeTcsl B CHIIE Jaxe
MO0 WCTCUCHHH CPOKa CaMOro KOHTpakTa (CM.
naparpad. 90 (iv)).

contract also sometimes entails the grantee's
obligation to return the know-how (see para. 32

@iv)).

(i1) Except when the contract comes to an end for a
breach by one of the parties, a period of time to
allow for winding-up operations is sometimes
provided. (These periods can differ for the
continuance of manufacture and for that of sale by
the grantee.)

(ii1) The contract may also provide for a period of
time during which the grantee, and sometimes the
grantor, remain bound by secrecy obligations.

(iv) Finally the arbitration clause may survive the
main contract (see para. 90 (iv)).

XI. 3aknroumTesibHble yC/10BUS

Final provisions

A. MprMeHNMbIE 3aKOHBbI

Law applicable

89. XKenatenbHO, YTOOBI KOHTPAKT HE BBI3BIBAI
pPa3HOTIACHHA U HE CTIOCOOCTBOBANl TOMY, YTOOBI
JUIS  OKOHYATEJIbHOI'0 YPEryJIMPOBaHUS  €ro
YCIIOBUH MOTPEOOBAIOCH OBl PEIICHUE Cy/Ia WU
apOuTpaxHoro cyaa. OHaKO CTOPOHBI HUKOT/IA
HE B COCTOSHMHM YYeCTb BCE BO3MOJXKHBIC
CUTyallud B  IIyHKTaXx  KOHTpakTa. B
COOTBETCTBHH C 3TUM OHHU OIPEACISAIOT 3aKOH,
PEryIMPYIOIIMHA  KOHTPAaKT M, B  Cclydae
pazbupartenbctBa B apOWTpakKHOM  CyIIe,
KOTOPOMY HAaJ[IeKUT BHUKHYTh BO BCE TOHKOCTH
U CIOKHOCTH, CBS3aHHBIE C HPUMCHECHHEM
3apy0eKHOr0  3aKOHOJATEJIbCTBA, a TaKXKe
MPU3HATh 3aKOHHBIMH PEIIeHUS 3apyOeHbBIX
CylOB W apOWTpPaXHBIX CYyIOB, OOECIEeUnB
JIEHCTBEHHOCTH MOCIICIHMX.

89. It is desirable that the contract should not give
rise to disputes or, failing that, that the judge or the
arbitrator should be able to base a settlement on the
terms of the contract. The parties cannot be sure
however that they have provided for all cases of
disputes. Consequently, they usually specify the law
which is to govern the contract and, in the case of
arbitration, that which is to govern procedures,
paying due regard to the difficulties which may he
presented by the operation of a foreign law as well
as by the recognition and enforcement of judicial
decisions and arbitral awards given abroad.
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B. Apbutpax

Arbitration

90. (i) Kax B mro0om Bompoce, CBSI3aHHOM C
MEXIYHapOAHOM TOpProBieH, CTOPOHBI, Kak
NpaBUIO, HalelieHbl MPaBOM IIOAAaTh HCK B
apOUTpaXKHBIH Cy/ B LENAX YIaKUBAHUS CIIOPOB;

(i) B atomM ciydae, OHH JOJDKHBI OBITH
MpeNeIbHO BHHUMATENBHBI, OrOBapuBas B
KOHTpPAKTE MPOLIeAyphl Ha3HAYEHUSI TPETEHCKUX
cyleii ¥ oOpalieHuss B COOTBETCTBYIOUIYIO
WHCTAHIIUIO apOUTPaKHOTO Cy/1a, B YbE BEJICHHUE
BXOJIUT Ha3HAYCHUE TPETEHCKUX cyaeh, iaubo
HETMOCPEICTBEHHO B apOUTPaXKHBIN CY/I;

(iii) Taxxe HEOOXOMUMO KpailHe BHUMATEIHLHO
OTHECTHCh K apOWTpakHOU Tpolenype, AaB
BO3MOXHOCTh TPETEHCKHM CYIbSIM BBIHECTH
ABTOPUTETHOE PEIICHUE;

(iv) Takxe xenaTeNbHO 3aKPETUTh B KOHTPAKTE
MYHKT, TIPEIyCMaTPUBAIONIMN  BO3MOXKHOCTB
pELIeHUs CIIOPOB Yepe3 apOUTPaKHBIN Cy T JakKe
10 MCTEYCHUH CPOKOB TAHHOTO KOHTPAKTA.

90. (i) As in any matter connected with international
trade, the parties often have recourse to arbitration
to settle their disputes;

(i1) In this case, they should be particularly careful
to specify in the contract the procedure to be
followed for the designation of arbitrators or to refer
to an arbitration institute which is to deal with the
designation of arbitrators or with the arbitration
itself;

(iii) They should also take care to refer to the
arbitration procedure and to allow the arbitrators to
decide on their competence;

(iv) It is also advisable to provide that the arbitration
clause or agreement will survive the main
agreement of which it is a part.

C. NoanuHHOCTb TEKCTa

Authentic text

91. (i) Ecnu xoHTpakT cocTaBlieH Ha JIByX WIH
HECKOJIbKMX $3bIKaX, OOBSABICHUE OJHOIO U3
TEKCTOB TOAJMHHBIM M30aBUT CTOPOHBI OT
TPYAHOCTEH IpH HWHTEPHpPETAlMH YCIOBUM U
TEPMUHOJIOTHH, B OCOOCHHOCTH, €CIH CTOPOHBI
IPEACTaBSIIOT ~ CTpaHbl € pa3IMYHbIMU
MIPABOBBIMHM CUCTEMAaMH, B KOTOPBIX OJHU T€ K€
TEPMUHBI 324acTyI0 YHOTPEOJSIOTCS B Pa3HBIX
3HAYEHUSIX;

(i) Ecnm cropoHam He yzaaercsi IOCTUTHYTh
JIOTOBOPEHHOCTH O TMpPHU3HAHWHM OJHOTO U3
TEKCTOB TOJUTMHHBIM, CHM HAJJICKHUT TMPHITH
XOTst OBl K €AMHOMY MHEHHIO O TOM, YTO
W3J0KEHHBIE B JABYX Ppa3HBIX MOUIMHHBIX
TEKCTaX YCJIOBHUS 1O CMBICIY BechMa OJIM3KH

ApYT ApyTy.

91. (i) If the contract is drawn up in more than one
language, designation of one of the texts as the
authentic text will avoid difficulties for the parties
in the interpretation of terms and expressions,
especially where the parties belong to countries
having different legal systems in which like terms
do not always correspond with like notions;

(i) If the parties do not agree on a single authentic
text, they should try to ensure that the terms used in
the two authentic texts correspond as closely as
possible.
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