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I[TPEJNCIIOBUE

[MocraBmuky 1 moTpedUTENN B
MEXAYHAPOJHBIX KOHTPAKTAX JKEIAI0T
BUJIETh CBOU CAEJIKH YCIELIHO
3aBepIIeHHBIMU. OJTHAKO BHEIIHUE COOBITHS
MOTYT CIEJIaTh UCIIOJHEHUE HEBO3MOKHBIM
WM TTOJIHOCTBIO TIEPEeYePKHYTh (PMHAHCOBbBIE
pacyeThl CTOPOH.

CoO0TBETCTBYIOIINE OTOBOPKHU B
NepBOHAYAIbHOM KOHTPAKTE MPU3BaHbI
MOMOYh MHHHUMH3UPOBATH YIIEPO, KOTOPHII
MOJKET BIOCIIEACTBUH MTPOU30UTH U3-32
yKa3zaHHbIX coObITHil. Llenb HacTosmei
MyOJIUKAIIUU COCTOUT B TOM, YTOOBI
MPEIIOKUTH PEIICHUS IS TOT00HBIX
MOJI0’KEHUM KOHTpaKTa. TUIoBasi OrOBOpKa O
dbopc-Maxkope mpemrycMaTpruBaeT yCIOBHS
OCBOOOKJIEHHS OT OTBETCTBEHHOCTH JIJIsI
CJIy4aeB, KOT/ia UCTIOJTHEHUE SIBIIACTCS
OYKBaJIbHO WJIM IPAKTHYECKU
HEBO3MOKHBIM. [Ipennaraemsie
MPEJIOKEHUS 11l OTOBOPKHU O
CYIIECTBEHHOM U3MEHEHUU O0CTOSITENLCTB,
hardship, mpumensitoTcs B cirydasx, Koraa
YCJIOBHS U3MEHSIIOTCS HACTOJIBKO, YTO
UCIIOJTHEHNE CTAHOBUTCS YpE3BbIUAiHO
00pEeMEHHUTETTLHBIM.

JlanHast myOnuKanust BISETCS pe3yIbTaTOM
HIMPOKOTO OOCYXACHUS YKa3aHHOM
npo6siembl Komuccueit MTII o
MEXKIyHapOAHON KOMMEPUYECKOM MPAKTHUKE.

BBEJIEHUE

JIr060i1 KOHTPAKT BO3JIaraeT Ha KaXaylo 13
CTOPOH 00513aTE€IBCTBO HCIOJHUTH TO, YTO
oHa obemana. OHaKO B psizie Clyyaes
(GU3NYECKN WIN IOPUIUUECKU COBEPIIECHUE
ATOTO CTAHOBUTCS HEBBITIOJTHUMBIM.
Hanpumep, 3emneTpsiceHreM paspynieHa
eIMHCTBeHHas (abpHKa, Ha KOTOPO
HPOM3BOIUTCS IPOJAHHBINA TOBAp, U
UCIIOJIHEHHUE B CPOK 0053aTENBCTBA
npecTaBiseTcs GU3NIECKH HEBO3MOXKHBIM.
Wnu nocne 3axkiitoueHust KOHTPaKTa
IPUHUMAETCS TIOCTAHOBJIEHUE,
3arperaolee 3KCIopT U3 CTPaHbI

FOREWORD

Suppliers and customers in international
contracts want their deals to be successfully
completed. But outside events may make
performance impossible or completely
overthrow the parties' financial calculations.

Appropriate clauses in the original contract
can help to minimize the damage should
disruption later occur. The aim of this
publication is to provide suggestions for such
contract provisions. A model "force majeure"
clause lays down the conditions for relief
from liability when performance has become
literally or practically impossible. Drafting
suggestions are provided for hardship
clauses, applicable where changed conditions
have made performance excessively onerous.

The publication is the result of extensive
consideration by the ICC's Commercial
Practices Commission.

INTRODUCTION

Any contract imposes upon each party the
obligation to perform what he has promised.
Sometimes, however, it becomes impossible
to do so, physically or legally. For example,
an earthquake destroys the only factory
which could produce the merchandise sold,
and performance in time becomes physically
impossible. Or a decree enacted after the date
of the contract forbids export from the seller's
country, and performance becomes legally
impossible. Such situations may fall under
the headings of impossibility, act of God,
frustration, failure of presupposed conditions,
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MIPOJIaBIIa, IOATOMY HCIIOTHECHUE
00s13aTeNBCTBA ABISCTCS FOPUTUICCKI
HEBO3MOKHBIM. [1o100HBIE cUTyalTUl MOTYT
MOAMaAaTh MO OOIIee TOHITHE

HEBO3MOYKHOCTH, CTUXMIHOr0o 0eacTBUs, Act

of God, TmietHoctH, frustration, He
HACTYTUICHHSI TTPEIIoIaracMbIxX
00CTOSITENLCTB WM, KaK OHU HMEHYIOTCS,
dopc- maxop, force majeure.

WHorna iis ucroTHeHHusT 00513aTeNIbCTBA
HE00X0IMMO MPEO0/10JIeBaTh BOZHUKIIIHE
NPETSTCTBHS, YTO BO3JIAraeTt
JIOTIOJTHUTEIbHOE OpeMsi Ha OJIHY U3 CTOPOH.
Hanpumep, 10ArocpoyYHbIil KOHTPAKT Ha
MIOCTaBKY ChIpoi HEPTH MO (HPUKCHPOBAHHON
IICHE CTAHOBUTCS C (PMHAHCOBOM TOYKH
3peHHsI Pa30PUTEIBHBIM JUISI TOCTABIIMKA
BCJICJICTBHE HEOAHOKPATHOTO MOBBIIICHUS
IIEHBI WJIH, B IPOTUBHOM ClTydae, JJIs
nokynatensi. [Ipu Takux 00CTOSATEIbCTBAX
CTOpPOHA MOJKET MOXKeJaTh COCIaThCs Ha
CYIIECTBEHHOE H3MEHEHUE 00CTOSITEIHCTBA
(hardship) kak Ha ocHOBaHuUe,
OTIpaB/IbIBAOIICE HEUCTIOTHECHHUE.

3aKOHBI MHOTHX CTPaH COJIEpIKAT
MpeMCcaHusl OTHOCHTEIBHO (hopc-Maxopa,
a HEKOTOPBIE U3 HUX JTAXKe
pelyCMaTPUBAIOT TIPABHIIA O
CYIIECTBEHHOM U3MEHEHHUU OOCTOSTEIBCTB.
OpnnHako Mog00HBIE TTOJIOKEHUS OTITUIAIOTCS
B PA3JIMYHBIX CTPAaHAX U MOTYT HE OTBEUYATh
TpeOOBaHUSM CTOPOH MEXTyHAPOIHBIX
KOHTpPAakTOB. bonee Toro, croponam
MEXYHAPOJIHOTO KOHTPAKTa YacTO MPOCTO
HEOOXOIUMBI KOHTPAKTHBIE OTOBOPKH O
(dopc- Maxkope ¥ CyIEeCTBEHHOM N3MEHEHHUH
00CTOSITeNsCTB. B mocneiHme o/l Takue
OTOBOPKH MPHOOPETAIOT BCe OoJIbIee
3HauUeHUe, 0COOEHHO ISl KOHTPAKTOB,
BKITIOYAIOIIUX KPYITHOMACIITaOHbIE
MPOEKTHI, pealiu3yeMbIe B TCUCHHE
JUTATEIIEHOTO BPEMEHU: TIPOCKTHI IO/ KITIOY,
JIOTOBOPBI HA CTPOUTEIHCTBO U BHITIOJTHEHHE
00I1eCTBEHHBIX pabOT, COBMECTHOE
IpeIPUHIMATEIHCTBO, COTJIANICHUS O
MEHEDKMEHTE U MapKeTuHTe. B mepuon
peaM3anyy TakuxX KOHTPAKTOB
SKOHOMHUYECKHUE, TOJIUTHUECKUE U

or, as they are termed here, "force majeure".

Sometimes performance is not impossible but
supervening events impose an excessive
burden on one of the parties. For instance, a
long-term contract for the delivery of crude
oil at a fixed price becomes financially
disastrous for the supplier because the price
of oil has risen several times or vice-versa for
the buyer. In such a situation a party may
wish to plead "hardship" as an excuse for
failure to perform.

The laws of most countries have provisions
which deal with force majeure and some laws
even treat "hardship" situations. These
provisions, however, vary from country to
country and may not meet the parties'
requirements in international contracts.
Therefore, parties to international contracts
are frequently in need of contract clauses on
force majeure and hardship. Such clauses
have become of increasing importance over
the years, especially in contracts involving
large-scale projects which are carried out
over a long period of time. Turnkey projects,
public works and construction contracts, joint
ventures, management and marketing
agreements, and long-term transport
contracts provide some examples. In the life
of such contracts, the economic, political and
physical conditions may change
fundamentally and may either make
completion of the project impossible or
totally upset the economic foundation on
which the contract was based.
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bakTHyecKue YyCIOBHSI MOTYT KOPEHHBIM
00pa3oM U3MEHUTHCS U CACTATh POEKT
HEOCYIIECTBUMBIM HJIN MOJHOCTHIO
W3MEHUTH Ty SKOHOMHYECKYIO OCHOBY, Ha
KOTOpOi 6a3npoBajICcsi KOHTPAKT.

Mexnynapoanas Toprosas [Tamara (MTII)
MOJTOTOBHUIIA JIBA BApHAHTA TIOJIOKEHUH,
HAIPaBJIEHHBIX Ha OKa3aHHE CTOPOHAM
COJICHCTBUS TIPH MTOATOTOBKE KOHTPAKTOB.
[TepBbIit HICXOIUT U3 YCIOBUIM OCBOOOKICHUS
OT OTBETCTBEHHOCTH, KOT/Ia MCIIOJTHEHUE
CTaHOBUTCS OYKBAJIbHO WM MPAKTHYECKH
HEBO3MOXKHEIM ((hopc-maxop force majeure),
BTOPON — M3 CUTYyallUH, KOTJ1a
CYIIIECTBEHHOE U3MEHEHHE O0CTOSITETTLCTB
JieJIaeT UCTIOJIHEHHUE U3IIUIITHE
obpemenurtensHbIM (hardship).

Hu oaun u3 BapuaHTOB HE OCHOBAH Ha
KaKOH-TM00 KOHKPETHOM MPaBOBOM CHCTEME.
[ToaTomy cremyeT ObITh OCTOPOKHBIM U
yOeIUTHCS, UTO ITH MOJIOKEHHS HE
MPOTUBOpPEYAT UMIIEPATUBHBIM HOpMaM
npuMeHuMoro npasa. OroBopka o ¢opc-
Ma)kope MPEeIOCTaBIsIET OCBOOOXKIEHUE OT
JIOTOBOPHBIX CAHKIMI U BKJIIOYAET MpaBuiia
0 MPUOCTAHOBJICHUH UCIIOJHEHUS U
npekpalieHnu KouTpakra. OroBopka o
CYIIECTBEHHOM U3MEHEHUU 0OCTOSTEILCTB
IpelycCMaTpUBaeT MPOBEACHHUE NTEPETOBOPOB
Y TIEPECMOTP YCJIOBUN KOHTPAKTA TAKUM
00pa3oM, 4TOOBI UCTIOTHEHUE MOTJIO OBITH
MPOJIOHKEHO; OHA MpelHa3HaYeHa IJIaBHbIM
00pa3oM IS TOJITOCPOYHBIX TIPOEKTOB.

OroBopku 0011Iero Xapakrepa, aHaJOTHYHBIE
HpeaIaraéMbIM, 3a4acTyI0 HYKIAI0TCA B HX
a/lanTaluy K KOHKPETHBIM 00CTOSITEIhCTBAM
oIpeieTIeHHOr0 KOHTpakTa. OHM MOTYT
0Ka3aThCs HE MOAXOSAIINMU JIJIs1 HEKOTOPBIX
TOBapOB WJIM BUI0B TOprosiu. CTOpoHaM
CJIEZyeT MO3TOMY ObITh BHUMATEIbHBIMH IIPH
UX IPUMEHCHHNN.

Tem He MeHee MHOTHE MTapTHEPHI OLIYIIAI0T
notpeGHOCTh B TUTIOBOI oroBopke MTII o
dbopc-Maxkope, KOTOPYIO OHH MOTJIH ObI
IyTEM CCBUIKA MHKOPIIOPUPOBATH B CBOM
KoHTpakT. [1o 3Toi mpuumHe dopc-

The ICC has drawn up two sets of provisions
which aim at providing assistance for parties
when they are making contracts. The first
lays down the conditions for relief from
liability when performance has become
literally or practically impossible ("force
majeure”’). The second covers the situation
where changed conditions have made

performance excessively onerous
("hardship").

Neither set of provisions is tied to any
particular legal system. However, care should
be taken to ensure that they do not conflict
with any applicable mandatory legal
provisions. The force majeure clause grants
relief from contractual sanctions and includes
provisions for suspension and termination of
the contract. The hardship provisions
envisage a renegotiation and revision of the
contract terms so that performance may be
continued; they are intended essentially for
long-term projects.

Clauses of a general nature, like the present
ones often need to be adapted to the
particular circumstances of an individual
contract. They may not be suitable for certain
products or trades. Parties should therefore
take care in using these provisions.

Many parties nonetheless have felt the need
for a standard ICC force majeure clause that
they can incorporate in their contracts by a
simple reference. For this reason, the force
majeure clause has been drafted in general
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Ma)KOpHasi OrOBOpKa c(hOpMyJIHPOBaHA B
oOmieit popme 1 He MPEeTeHAYET Ha KaKoe-
1100 paJuKaIbHOE HOBOBBEICHHE.

JlanHas OTOBOpPKa MOXKET OBITH JTHOO
HEMOCPEJICTBEHHO BKJIIOYCHA B KOHTPAKT,
100 B MOCJIETHEM MOYET OBITH CIejlaHa
CCBHUIKA Ha Hee.

Konuenius cyiecTBeHHOr0 M3MEHEHU S
00CTOSITENECTB SIBJSETCSI CPABHUTEIBHO
HOBOM /111 MEXKIyHAPOAHBIX KOHTPAKTOB U
npakTUku. OHa HAXOAUTCS B CTaJANH
CTAHOBJICHUS U BKJIFOYAETCSI TJIABHBIM
00pa3oM B JIOJITOCPOYHBIE KOHTPAKTHI, UTO
TpeOyeT NeTalbHOTO WHAUBHIYaIbHOTO
PEOAaKTUPOBAHUS 110 BCEM aCIIEKTaM.
[TosTomy B oTiIMuMe 0T (OPC-MAKOPHOI
OTOBOPKH IOJIOKEHUS O CYLIIECTBEHHOM
M3MEHEHUHU OOCTOSITETTLCTB HE MPEAIaratloTcs
B BHUJIE KaKOW-TN00 eUHON TUIIOBOM
dbopMyIIbI, KOTOpPAsi MOKET OBITh
WHKOPIIOPUPOBAaHA B KOHTPAKT MMyTEM
CCBhUIKM Ha Hee. IHbIMU cTToBaMu, OHA
npeJiaraeT COCTaBUTENI0 KOHTpaKTa Habop
BO3MO>KHOCTEH, KOTOpbIE MPU3BAaHbI IOMOYb
€My B pa3pelIeHuu ero npooOaeMbl.

OOPC-MAXOPHA OI'OBOPKA

terms, and does not attempt to introduce
radically new solutions.

The clause may either be written out in the
contract document or incorporated by
reference.

The concept of "hardship" is relatively recent
in international contract law and practice. It
is still in the course of development, and is
found mainly in long-term contracts which
require detailed individual drafting in all
their aspects. Accordingly, unlike the force
majeure clause, the provisions on hardship
are not offered in the form of a single
standard clause which can be incorporated in
contracts by simple reference. Rather, they
offer the contract draftsman a number of
options which may help him in his task.

FORCE MAJEURE (EXEMPTION)
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(OB OCBOBOXXJEHUN)

OcHOBaHHUA 0CBO0OKICHUSA OT
OTBETCTBEHHOCTH

CTopoHa He MPU3HAETCS OTBETCTBEHHOM 3a
HEUCTIOJTHEHNE KaKOTO-TM00 U3 CBOMX
0053aTeNbCTB, €CIIU OHA JOKAXKET:

YTO TaKOC€ HCHUCIIOJIHCHHUEC IBUJIOCH
PE3YJIbTATOM MPCIATCTBUA, HAXOAAIICTOCA
BHC €€ KOHTPOJIA;

YTO OT HEe HeJIb3s ObLIO Pa3yMHO OXXHUOaTh B
MOMCHT 3aKJIIOYCHHA KOHTPAKTAa HPHUHATHUA
BO BHUMAHHUEC NaHHOTO MPEIATCTBUA UIIH €T'0
MOCJIEACTBUM IS UCIIOJIHEHUS KOHTpAKTa,

YTO OHA HE MOTJIa pa3yMHO U30eXaTh UIN
Mpeoa0JICTh TAKOC MPCIIATCTBUC UJIA 110
KpailHel Mepe ero moCyieACTBHUS.

[IpensiTcTBHE, yKa3zaHHOE B maparpade 1,
MO2KET IIPOU30UTH 110 IIPUYUHE
HUKETIOMMEHOBAHHBIX COOBITHI, TepeueHb
KOTOPBIX HE SIBJISIETCS MCUEPIIBIBAIOIINM:

(a) oOBsIBICHHAS] LU HEOOBSIBIICHHAS BOITHA,
rpakIaHCKasi BOWHA, OCCIIOPSIKY
PEBOJIIOHH, aKThI MUPATCTBA, CA00TaK;

(b) cTuxuitnble OeACTBUS, yparaHsl,
IIUKJIOHBI, 3¢MJICTPSICEHHS, IIyHAMH,
HaBOJHEHMUS, pa3pylLICHUE B pe3yIbTaTe
MOJIHUHY;

() B3pBIBBI, MOKAPHI, pa3pyIICHHS MaIlIHH,
3aBOJIOB U JIIOOBIX YCTaHOBOK;

(d) 6oitKOTHI, 320aCTOBKH U JIOKAyTHI B
mo0oit hopme, 3amensieHne padoThl, 3aHATHE
MPEANPUATHI WIN UX IOMEIICHUN,
OCTaHOBKH B paboTe, MPOUCXO/ISIINE HA
IPEIIPUITHH CTOPOHBI, KOTOPAst POCUT 00
OCBOOOXJICHUHU OT OTBETCTBEHHOCTH;

() neiicTBUA BIIACTEH, 3aKOHHBIC WU
HE3aKOHHBIE, 33 UCKITIOUCHUEM TEX, B
OTHOIIEHHH KOTOPBIX COOTBETCTBYIOIIAS

CLAUSE

Grounds of relief from liability

A party is not liable for a failure to perform
any of his obligations in so far as he proves:

that the failure was due to an impediment
beyond his control; and

that he could not reasonably be expected to
have taken the impediment and its effects
upon his ability to perform into account at
the time of the conclusion of the contract;
and

that he could not reasonably have avoided or
overcome it or at least its effects.

An impediment within paragraph (1) above,
may result from events such as the following,
this enumeration not being exhaustive:

(a) war, whether declared or not, civil war,
riots and revolutions, acts of piracy, acts of
sabotage;

(b) natural disasters such as violent storms,
cyclones, earthquakes, tidal waves, floods,
destruction by lightning;

(e) explosions, fires, destruction of machines,
of factories, and of any kind of installations;

(d) boycotts, strikes and lock-outs of all
kinds, go-slows, occupation of factories and
premises, and work stoppages which occur in
the enterprise of the party seeking relief;

(e) acts of authority, whether lawful or
unlawful, apart from acts for which the party
seeking relief has assumed the risk by virtue
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CTOpOHA IPHHSLIA Ha ce0sl PHCK COTIIACHO
YCJIOBUSIM KOHTPAKTa, a TAKXKE 32
VICKITFOUYCHUEM TeX, O KOTOPBIX TOBOPUTCS
nanee B maparpadge 3.

Jns uenel mpuMEHEHHS TOJIOKEHUM,
yKa3aHHBIX B maparpade 1, 1 TOCKOJIBbKY
WHOE HE TIPEyCMOTPEHO B KOHTPAKTE,
MPENSATCTBUE HE BKIIOYACT OTCYTCTBUE
paspelieHus, JIUICH3UH UIH BbE3THON BU3HI,
WJIM pa3pellieHus Ha peObIBaHUE, HITH
HEOOXOIUMBIX JIJISl BBIMIOJTHEHUS KOHTPAKTa
0/100peHMH, KOTOPBIE TOJDKHBI OBITH BBIAHBI
rOCy/IapCTBEHHBIMU OpTaHaMH B
TOCYJIapCTBE CTOPOHBI, IPETEHAYIOMICH Ha
0CBOOOKIEHNE OT OTBETCTBEHHOCTH.

O0s3aHHOCTH U3BEIICHUSA

[Mperenmyromas Ha 0CBOOOXKICHHE OT
OTBETCTBEHHOCTH CTOPOHA JIOJDKHA, KaK
TOJILKO TO CTaHET BO3MOXKHBIM Cpa3y TOCIIe
TOr0, KaK NMperdaTCTBUC U €TI0 MOCICICTBUA,
BJIHMSIOIME HA UCTIOJIHEHHE €10
00s13aTeNbCTBA, CTAHYT €1 U3BECTHBI,
COOOIIUTH APYTOM CTOPOHE 00 3TOM
MpEeNATCTBHUU U BIIMAHUU €T'O HOCJ'IC,Z[CTBI/Iﬁ
Ha BBITIOJTHEHUE €10 CBOMX 00s13aTenbCTB. [1o
MPEKPAIICHIN OCHOBAHHS OCBOOOXKICHUS OT
OTBETCTBEHHOCTH TAK)Xe JOJDKHO OBIThH
HAIPaBIICHO U3BEIICHHUE.

OcHoBaHue 0CBOOOXKIEHHUS OT
OTBETCTBEHHOCTH MMEET CHITy C MOMEHTA €ro
HACTYIUJICHUS WU, €CITU YBEIOMJICHUE HE
OBLJIO C/IeJIaHO CBOCBPEMEHHO, C MOMEHTA
MoJIa4y¥ TaKoro yBegaomiieHus. OTCyTcTBre
YBEJIOMJICHHSI BO3JIaraeT Ha HapyIIHBIIYIO
CTOPOHY OTBETCTBEHHOCTH 32 YOBITKH,
KOTOPBIX B IPOTHBHOM CJTy4ae MOKHO OBLIO
n30eXKaTh.

IHocnencTBUsA HACTYIJICHUS
OCHOBAHHNU O0CBO0OKICHUSA OT
OTBETCTBEHHOCTH

OcHoBaHME 0CBOOOXKIEHUSI OT
OTBECTCTBCHHOCTHU B COOTBECTCTBHUU C
HACTOSIICH OrOBOPKOM OCBOOOKIAET
HapYILIMBIIIYIO CTOPOHY OT BO3MEIICHUS

of other provisions of the contract; and apart
from the matters mentioned in paragraph 3,
below.

For the purposes of paragraph (1) above, and
unless otherwise provided in the contract,
impediment does not include lack of
authorizations, of licenses, of entry or
residence permits, or of approvals necessary
for the performance of the contract and to be
issued by a public authority of any kind
whatsoever in the country of the party
seeking relief.

Duty to notify

A party seeking relief shall as soon as
practicable after the impediment and its
effects upon his ability to perform became
known to him give notice to the other party
of such impediment and its effects on his
ability to perform. Notice shall also be given
when the ground of relief ceases.

The ground of relief fakes effect from the
time of the impediment or, if notice is not
timely given, from the time of notice. Failure
to give notice makes the failing party liable
in damages for loss which otherwise could
have been avoided.

Effects of grounds of relief

A ground of relief under this clause relieves
the failing party from damages, penalties and
other contractual sanctions, except from duty
to pay interest on money owing as long as
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yOBITKOB, YIIJIaThI IITPAQHBIX U UHBIX
JIOTOBOPHBIX CAHKITUH, 32 HCKIIFOUEHUEM
YIUIaThl IPOLIEHTOB I'OI0BBIX MO JEHEKHBIM
JI0JITaM 32 TaKOW IIEpUOJ U B TOM Mepe, I0Ka
UMEET MECTO JaHHOE OCHOBAHUE
0CBOOOXKJICHHSI OT OTBETCTBEHHOCTH.

Kpowme Toro, Takoe 0OCHOBaHUE OTO/IBUTAET
CPOK HCITOJIHEHUS Ha Pa3yMHBIA IEPHOL
BPEMEHU, UCKIIIOYasi TEM CAMBIM BO3MOKHOE
IIPABO APYTOH CTOPOHBI HA PACTOPKEHUE WU
aHHYJIMpOBaHUE KOHTpakTa. [Ipu
OIPECIICHUH, YTO IIOHUMAETCA O]
Pa3yMHBIM IIEPUOJIOM BPEMEHHU, J0JKHA
YUUTBIBAThCS CIIOCOOHOCTH HapyIIUBIIEH
CTOPOHBI BO30OHOBUTH CBOE UCIIOJTHEHHE, a
TaK)K€ 3aMHTEPECOBAHHOCTD JPYIOM CTOPOHBI
B [IOJIyYEHUHU TAKOT'O UCIIOJTHEHUS, HECMOTPS
Ha MPOCPOUKY. B 0’kMaHUM UCTIONHEHNS,
HapyIIUBIIEH CTOPOHOH ee 0053aTeIbCTB
Jpyras CTOpoHa MOXET IPUOCTaHOBUTh
UCIIOJIHEHUE CBOMX COOTBETCTBYIOLIUX
00513aTeNIbCTB.

Ecnn ocHOBaHMSI 0CBOOOKAECHUS OT
OTBETCTBEHHOCTH IPOI0JDKAIOTCA Ooee
HIeproa BPEMEHH, ITPEIyCMOTPEHHOTO
CTOpPOHAaMH (371eCh CTOPOHAMH JI0JKEH OBITh
yKa3aH COOTBETCTBYONIHHA IEPHO
BpPEMEHH ), a IPH OTCYTCTBUU TaKOTO
HOJIOXKEHHSI — B TEUCHHE TIEPHO/Ia,
IPEBBIMIAIOIIET0 Pa3yMHBIN CPOK, TO JTr00ast
U3 CTOPOH BIIPaBE OTKA3aThCs OT JOTOBODA,
JaB 00 TOM yBEJIOMJICHUE.

Kaxzas 13 CTOpOH MOXET yAep>KaTh BCE
MOJIYYEHHOE €10 B X0/1€ UCTIOIHEHUS
KOHTpAaKTa JI0 ero npekpauienus. Ta win
UHasi CTOPOHA 00s13aHa OTYUTATHCS MepeN
JIPYTO¥ CTOPOHOM 3a JIt000e
HEOCHOBAaTEJIbHOE 00O0TralleHue, UMEBIIIee
MECTO B XOJI€ TAKOT'O HEUCIIOJHEHUSI.
[InmaTexu o yperyaupoBaHuIo
OKOHYATEIBbHOTO CallbJl0 JOKHBI
IPOM3BOIUTHCS O€3 3a/1epIKeK.

TunoBast orosopka o ¢opc-makope

CTOpOHaM, JKCJIA0IMIUM BKJIFOUYUTH JJaHHYHO

and to the extent that the ground subsists.

Further it postpones the time for
performance, for such period as may be
reasonable, thereby excluding the other
party's right, if any, to terminate or rescind
the contract. In determining what is a
reasonable period, regard shall be had to the
failing party's ability to resume performance,
and the other party's interest in receiving
performance despite the delay. Pending
resumption of performance by the failing
party the other party may suspend his own
performance.

If the grounds of relief subsist for more than
such period as the parties provide [the
applicable period to be specified here by the
parties], or in the absence of such provision
for longer than a reasonable period, either
party shall be entitled to terminate the
contract with notice.

Each party may retain what he has received
from the performance of the contract carried
out prior to the termination. Each party must
account to the other for any unjust
enrichment resulting from such performance.
The payment of the final balance shall be
made without delay.

Force Majeure clause - model
reference clause

Parties who wish to incorporate this clause
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OTOBOPKY B CBOU KOHTPAKTHI,
PEKOMEH1yeTCsl UCII0JIb30BaTh CIAEAYIONIYIO

(bOpMYITHUPOBKY:

"CocmasHou yacmvio HACMOAUE20
KOHMPAKMA A6AEmcs 02080pKa 0 ghopc-
masicope (0c68060cOeHUU Om
omeemcmeennocmu) Meocoynapoonoiu
Topeosoui [lanamer (nyoruxayus MTIT Ne
421E)”.

KoMMeHTApHH M 3aMeYaHus K
OroBOpKe 0 popc-mMazkope

Ctporo roBops, TaHHBIM THUII OTOBOPKHU
MO>KET OBITH JIy4Ille BCETO OXapaKTePU30BaH
BBIPOKEHHEM "OTOBOpKa 00 0CBOOOXKIeHUN"
WK "0TOBOpKa 00 OCBOOOXKIEHUH OT
OTBETCTBEHHOCTH". OJIHAKO B MPAKTUKE
4acToO MpUMEHSETCs (hpaHITy3CKOe
BBIpakeHue "hopc-Maxkop', mpuyem aaxe B
CTpaHax, IJIe He TOBOPAT MO-(PpaHIly3CKH.
WHpIMU Cc10BaMU, 3TO BBIpaKEHHE
UCIIONIB3YETCS TN KaK KPaTKOe
0003HaYCHHE TAaHHOW OTOBOPKH.
CrnenoBarenbHO, HE UMEETCS B BULY
BKJIIOUUTH B OTOBOPKY (PPaHITy3CKYIO MM
WHYI0 HAIIMOHAIBHYIO JOKTPUHY (opc-
Maxkopa.

YacTp 1aHHOM OTOBOPKH OTPAXkAET BIUSHUE
cT. 79 Koneenunn OOH 1980 r. o norosopax
MEXIYHAPOAHOU KYTUIU-TTPOJIaYKH TOBAPOB
("BeHckol KOHBEHIUU ), TIEIbI0 KOTOPOU
SBJISICTCSI CO3/IaHNE YHUPHUITUPOBAHHOTO
npaBa MEXAYHAPOJAHON KYTUIA-TTPOJIAXKH.
CTOpPOHBI MOTYT IO CBOEMY KEJITAHUIO
OTCTYIIUTH OT €€ YCIOBUM, HAIPUMED, ITyTEM
MIPUMEHEHUS TaHHON OrOBOPKH O (hopc-
maxxope. Kak u ct. 79 BeHckoil KOHBEHIIUH,
OTOBOPKAa MOXKET BKJIIOUATh CIydan
HEHCIOJIHCHUS CBOMX 00sS3aHHOCTEH JIF000i
CTOPOHOM, MPOAABIIOM HJIH MTOKYIIaTEJIEM,
HE3aBHCHUMO OT TOI'0, KacaeTcs JIU OHA
HEHCITOTHEHUS IO CYIIECTBY HIIH
3aTparuBaeT TOJbKO IuIaTexu. JlanHas
OTOBOPKAa MOYKET MPUMEHSTHLCS U B
OTHOIIICHUN HEJOCTATKOB UCIIOJHCHUS HIH

by reference in their contracts are
recommended to use the following wording:

"The Force Majeure (Exemption) clause of
the International Chamber of Commerce
(ICC Publication No 421) is hereby
incorporated in this contract”.

Comments and observations on
Force Majeure clause

Strictly speaking, this type of clause is best
described as an "exemption clause" or "relief
from liability clause". However, the French
expression "force majeure" is frequently
adopted in practice, even in non-French
speaking countries. This expression has
therefore been included in the short name of
the clause. There is no intention thereby to
introduce into the clause any French or other
specific national doctrine of force majeure.

Part of the clause takes its inspiration from
the wording of Article 79 of the 1980 United
Nations Convention of Contracts for the
International Sale of Goods ("Vienna
Convention"). (The Vienna Convention,
which enters into force after ratification by
ten countries, is intended to provide a
uniform law for international sales. Parties
will be able to derogate from its terms if they
so wish - for example by adopting the present
force majeure clause). Like Article 79 of the
Convention, the present clause may cover
failure to perform by either party whether
seller or buyer and whether there is a failure
to perform in kind or in terms of money. The
clause may further be applied either to
defective or late performance, although the
latter may be the most frequent occurrence,
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HEecOOTIOICHNS CPOKA MCIIOTHEHUS, KOTOPBIE
BCTpeyaroTcst Hanbosee yacto. HeBo3mMoxHO
HPaKTHYECKH pa3paboTaTh €ANHYIO
OTOBOPKY, KOTOpas Obu1a Obl 0IMHAKOBO
HNPUMEHUMOH KO BCEM pa3HOBUIHOCTSIM
KOHTPAKTOB M OXBaThIBaJia ObI BCE MOMEHTHI
HeHa/yIexanero ucronHenus. [lostomy B
KaXJIOM CJTy4ae MCIIOJIb30BaHUs TaHHON
OTOBOPKH TIOJIC3HO H JJa’Ke HEOOXOMMO
IPOBEPUTH, CIEIYET JIU JOTIOTHUTH €€ WIH
U3MEHUTH B 3aBUCHMOCTH OT KOHKPETHBIX
00CTOSITENbCTB.

JlaHHas OroBOpKa UCXOAUT U3 MPE3yMIILUN
TOTO, YTO JEHCTBUTEIILHO UMEII0 MECTO
HApYIICHHE KOHTPAKTA WU €T0
HeucnonHeHue (cM. maparpad 1). Iloatomy
HEUCIPaBHAs CTOPOHA OCBOOOXKIAETCs
TIOJTHOCTHIO MITH YACTUYHO OT CAHKIUH H
JIPYTHUX MOCIEACTBUM, TAKUX, KaK
AHHYJIMPOBAHUE UM PACTOPKCHHE
KOHTpAKTa, O6BI‘-IHO CJICOAYIOIIUX 3a
HEHCIIOJIHEHHEM, TIPH YCIIOBHH, YTO
MPElyCMOTPEHHBIE B TAHHOW OrOBOPKE
OCHOBAHHUA OCBOOOKIEHUS OT
OTBETCTBEHHOCTH OYAYT IPUMEHEHBI.

[IprunHOI HEHAIEKAIETO UCTIOJIHEHUS
MOTYT OBITh Pa3IMYHBIC MPEMATCTBHS (CM.
naparpad 1). 3To o3HadaeT, 4YTO HE ABISAETCA
JIOCTaTOYHBIM HaJH4re 00CTOSITENLCTB,
KOTOpBIE JENIAl0T UCIIOTHEHUE MAJIOYJOOHBIM
WA OOpEMEHUTEIBHBIM IS IOJDKHUKA.
Bonee Toro, HegocTaTOYHO, €CIIN ATH
00CTOSITENECTBA TOJIBKO YMEHBIIAIOT
LEHHOCTh UCIIOJTHEHUS, Ha UTO
paccuuThIBana Apyras ctopona. bonee Toro,
ObLTO OBI CIIMIIIKOM CTPOTO TPeOOBaTh,
YTOOBI UCMIOJIHEHUE CTATI0 A0COTIOTHO
HEBO3MOXKHBIM. [loaTOMY HE0OX0AUMO
HAIMYUE KaKOT0-JIM0O MPETsITCTBYS,
KOTOPOE 3aTPyAHSIO Obl HOPMAIbHO
PEyCMOTPEHHOE HCIIOTHCHHUE.

[IpensarcTBre HE TOTKHO 3aBUCETH OT
BOJICU3bSIBIICHUS COOTBETCTBYIOIICH
cTopoHs! (cM. maparpad 1). [lanHoe
BBIpaXEHHUE YIIOMHHAETCA B CT. 79 BeHckoit
KOHBEHIINH, a TAK)KE B OOJIBIITMHCTBE OOIIUX
JIOTOBOPHBIX yCIOBUM. OHO TaKxke

and the one most readily dealt with by the
clause. The clause is not limited to sales or
similar agreements but may also be referred
to in other types of contracts. It is not
particable to devise a single clause which
will precisely fit all types of contracts and
cope adequately with every kind of failure in
performance. It is therefore at least advisable,
or even essential, in every case where the
clause is to be used, to check whether it
should be amended or modified in the light
of the particular circumstances.

The clause starts from the assumption that a
breach of contract or a failure to perform has
occurred (Paragraph 1). The failing party is
then relieved wholly or temporarily from the
sanctions and other effects, such as
termination or rescission of the contract,
usually following upon a failure to perform,
provided that the conditions for granting
relief provided for in the clause are met.

The failure must be due to an impediment
(Paragraph 1). This expression signifies those
circumstances making it inconvenient or
more onerous for the obligor to perform are
not enough, and much less so circumstances
which merely make the other party's
performance less valuable for the first party
to receive. On the other hand, it would be too
strict to require that performance has become
absolutely impossible. It should, however, be
some kind of obstacle which has prevented
performance as normally foreseen.

The impediment must be beyond the failing
party's control. (Paragraph 1.) The latter is an
expression which can be found in Article 79
of the Vienna Convention as well as in a
number of general contract conditions. It is
also dealt with by case law in some countries.
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BCTpEUaeTCs B MPAKTUKE psia CTPaH.
TepMuH "npensaTcTBUE" MOXKET HHOTAA
MOHUMATbHCS B 00Jiee OrpaHUYEHHOM CMBICIIE,
HaIIpUMep HauaBIIascs BOWHA, TpepBaBIIas
BCSIKHE COOOIICHUS MEXKIY ABYMSI
cropoHamu. HOrja JaHHbBIA TEPMHUH
UCIIOJIb3yeTCs B 00Jiee IMUPOKOM CMBICIIE ISt
BKJIFOYEHUSI TTOCJIE/ICTBUM EPBOHAYAIBHOTO
COOBITHS, CKa)KEM, HEXBaTKa paboydel CHUJIIBI
WJIM MaTepUAJIOB WJIH 3allpelleHne
KOMMYyHUKalnuii. CTOpoHa Morjia NpeaBUIETh
nepBOHAYAILHOE COOBITHE, HO HE €r0
nocneAcTBUs. JlomycTUMO MpeanoiokeHue o
TOM, UTO B MOMEHT 3aKJIFOYEHUS] KOHTPaKTa
BO3MOXKHO IPEIBUIETH MouTH Bee. O1HaKo
LEJIbI0 HACTOSIIEH OTOBOPKHU HE SIBIISIETCA
OCBOOOK/ICHHE TOJKHUKA B TAKOM
OorpaHHYeHHOM 0ObeMe. JlaHHast oroBOpKa
KacaeTcsi KUMEHHO TOr0, YTO MOXKHO OBLIO
Pa3yMHO 0XKHMJaTh OT CTOPOHBI IPUHUMATD
BO BHUMAaHHE U MPEIoarath, Kak
MPENSTCTBUE HA MOMEHT 3aKJIIOYSHUS
KOHTpakTa. Hampumep, oT Hee MO>KHO ObLIO
OBl 0XKHMJIATh CBOEBPEMEHHOTO IIPUOOPETEHHS
CBIPBSI WJIM CBOEBPEMEHHOT'O TIPUTIIAIICHUS
pabouux Uis BBIOJHEHHS pabOThI, HO HE
OCYIIIECTBJICHUS TAKUX JIEUCTBUI, KOTOpPbIE
BBIXOJIST 32 PaMKU OOBIUHBIX JAEITOBBIX
orepaiuii, Harpumep, IpuodpeTeHNE B
MIEPBBII K€ JIEHb BCETO KOJIMYECTBA ChIPhS,
MPEyCMOTPEHHOTO K [TOCTABKE MO
JIOJITOCPOYHOMY KOHTPAKTY.

OpHako axe eciiv CTOpoHa MOKET OBITh
0CBOOO’K/IEHa OT OTBETCTBEHHOCTH
BCJICZICTBUE HEMIPEABUICHHOCTH, €1 MOXKET
OBITH OTKA3aHO B OCBOOOKIEHHUU OT
OTBETCTBEHHOCTH, €CJIM OHA MOTJIa Pa3yMHO
n30exaTh UK MPEoJI0JIETh IPENATCTBUE WIH
€ro TIOCJICICTBUS B OTHOIIICHUH CIIOCOOHOCTH
K ucroiaHeHuto (cM. maparpad 1). U B atom
ClIy4ae clelyeT IPUMEHSTh KpUTepUuun
KOMMEpUYECKOM pasymMmHOCTH. Hanmpumep, npu
pa3pylIeHUH BCIEACTBUE MOKapa 3aBojia-
poJaBla MOCIeIHUN, €eCTECTBEHHO, TOJIKEH
OBITH OCBOOOKICH OT OTBETCTBEHHOCTH,
€CJIM JJaKe OH HUYETo He JeNaeT A
BOCCTAHOBJICHUS 3aB0OJ1a U OCYILIECTBIICHUS
MOCTAaBOK B CPOK. Torja Kak mokap wiu
WHOU aHAJIOTUYHBIN CIIydaldl MOXKET HE
MPEJICTaBISITH OCHOBAHUSI OCBOOOXK/IEHHUS OT

The word "impediment" may sometimes be
understood in a narrower sense, €.g. an
ongoing war which cuts off all
communications between two states.
Sometimes it is used in a wider sense to
include the consequences of the initial event,
such as shortage of labor, material or
restrictions on communications. A party may
foresee the initial event but overlook its
consequences. It could be argued that almost
anything could have been foreseen at the
time of the conclusion of the contract.
However, the clause is not intended to give
only such limited relief to the obligor. The
clause refers to what a party could reasonably
be expected to take into account and to make
contingency plans for when he enters into the
contract. Thus, he might be expected to
purchase raw material in time or to hire labor
for the work, but he would not be expected to
take steps which are outside the normal
course of business, e.g. already to have
bought all the necessary raw material on the
first day of a long delivery period.

Even if he would be excused from the point
of view of nonforeseeability, he may
nevertheless be denied the relief if he could
then reasonably have avoided or overcome
the impediment or at least its effects upon his
ability to perform (Paragraph 1). A test of
commercial reasonableness should be applied
here as well. A seller whose plant burns
down may certainly be excused even if he
does not make any efforts to rebuild the plant
in order to be able to deliver in time.
However, a fire or accident of a limited
extent may not excuse the seller if he could
reasonably have brought the plant back into
shape so that he could have performed the
contract - albeit at the expense of some extra
cost and labor.
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OTBETCTBEHHOCTH, €CJIH MPOJIaBEel] MOT
pPa3yMHO NIPUBECTHU B MOPSIIOK CBOE
000pyZI0BaHKE U BBIMOJIHUTH KOHTPAKT Jlaxke
LIEHOM JOMOJHUTENIbHBIX 3aTPaT U TPYAOBBIX
YCUITUH.

B maparpade 2 nepeuncnsroTcss HEKOTOpbhIe
COOBITHS, KOTOPBIE OOBIYHO

KBTI (QULHPYIOTCS KaK HETPeABUACHHbBIE
COOBITHSI U TIOATIATAIOT TIO]] OTOBOPKY 00
OCBOOOXJICHUHU OT OTBETCTBEHHOCTHU (OHH
MOTYT OBITh MIPU3HAHBI OCHOBAHUSIMU
OCBOOOKICHHS OT OTBETCTBEHHOCTHU IPU
YCIIOBUU COOTBETCTBHSI X TPEIITUCAHHUSIM,
ykazaHHBIM B niaparpade 1). BoitHa u
€CTECTBCHHBIE KATAKJIN3MBbI SBIISTFOTCS
TUMIUYHBIMU ClTydasMu Gopc-Maxopa,
OJIHAKO OOMINM JIJIsl HUX SIBIISIETCS UX
Ype3BbIYANHBIN XapakTep. Moryt
YYUTHIBATHCS CUIIbHBIE OYPH HITH ITUKJIOHBI,
HO He IPOCTO Iwioxas noroa. Panee 6buin
MIEPEYUCIICHBI PA3TTUYHBIE BUIBI TPYIOBBIX
KOH()JIUKTOB, OJTHAKO OHH JIOJKHBI OBITH
CBSI3aHBI C JICATEITHHOCTRIO MPEATIPUSATHS-
noipkHuka. Hanpumep, 3a0actoBka
TPAHCIIOPTHUKOB, 3aTparuBaroInas
IpEINpUsITHE OTBETUYHUKA, MOXKET OBITh
MPUHSITA BO BHUMaHHUE, HO HE OyJIeT MpUHSTA
BO BHMMaHHe 3a0acTOBKa HA CAMOM
MPEIIPUATHH [TOCTABINKKA, €CJIA OHA
CHEIMaIbHO HE OTOBOPEHA B KOHTPAKTE.
HenocraTouno Hanu4us o01ei HEXBATKH
pabodeil CUIIbl WK OTCYTCTBUS CHIPhS HIIN
HEUCTIOJIHEHHS CO CTOPOHBI MOCTABIIIHKA.
Ecnu B mepeyHe OCHOBaHMI 0CBOOOXKICHUS
OT OTBETCTBEHHOCTH YKa3aHHbIE COOBITHS HE
MPUBOJISATCS, TO HENB3SI U PEIIUTh, TOJDKHA
JI Ta WK WHAas CTOpoHa "Hectn"
OTBETCTBEHHOCTH 32 TaKue coObITHS. B
OJIHUX JIOTOBOPHBIX OTHOIIEHUSAX —
MPUMEHHUTEIHHO K [IEHE U IPYTUM YCIOBUSIM
KOHTpPAKTa — MPHU3HACTCS] €CTECTBEHHBIM,
YTO JOJHKHHUK OCBOOOXIAETCSl OT PUCKOB,
CBSI3aHHBIX C OTMEYEHHBIMU
oOcrosiTensCcTBaMu. B 1pyrux cimyyasx
CUTYyaIusl MOKeT ObITh 0OpaTHOM. briBaer,
YTO B CJIy4ae HEOOXOIUMOCTH CTOPOHBI
pactIupsIoT MOAO0OHYIO OTOBOPKY, UTOOBI
BKIIIOUUTH B HEE COOBITHS, B HEW HE
YIOMSIHYThIE, HallpuMep 00111asi HexBaTKa

Paragraph 2 sets out a number of events of a
type that would normally qualify as
unforeseeable events under the exemption
clause. (They will qualify as grounds of relief
if all the conditions of Paragraph f are
satisfied.) War and natural disasters are the
typical examples of force majeure, but a
common feature of all the examples is that
they all are of an extraordinary nature
Violent storms or cyclones may qualify but
bad weather alone does not. Various types of
labor conflicts have been listed, but they are
all subject to the qualification that they have
to relate to the work in the obligor's
enterprise. A transport strike affecting the
obligor's enterprise may qualify, but a strike
in the plant of a supplier not specifically
mentioned in the contract may not normally
be covered. General shortage of labor, raw
materials or failure of a supplier would not
qualify. By not including such events as
grounds of relief, no stand has been taken on
the question whether the one or the other of
the parties "ought to bear” the responsibility
for such events. In some contractual relations
— depending on the price and other terms of
the contract — it may be natural for the
obligor to be exempted from the risks
connected with such events. In other cases,
the situation may be the reverse. It is
therefore left to the parties to extend the
clause, in case of need, to cover events of a
type not mentioned in the clause, e.g. general
shortage of raw materials, labor or means of
communication. On the other hand, it must
be made clear that the enumeration is in no
way meant to be exhaustive. A general
railway strike or a general strike in the harbor
of the place where the obligor is established
would in all probability qualify as a ground
of relief, even though general interruption of
communications is not specifically
mentioned in the clause.
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CBIPbsI, paboueii CUJIBI MU CPEJICTB
TpaHcnopTa. Bmecte ¢ TeM 10JKHO OBITH
SICHO YKa3aHO, 4TO TaKOi

Hepequb HEC SIBJISICTCS I/IC‘-IepHBIBaIOH_[I/IM.
BceoOmas 3a6acToBka Ha JKEJIE3HOU JOpOTe
HnJINn B HOpTy, B MECTC HAXOXIACHUA
JOJDKHUKA, TPEJICTaBISET, TI0 BCEH
BEPOSATHOCTH, OCHOBAHHE OCBOOOXKICHHUS OT
OTBETCTBEHHOCTH, Ja)Ke €CIU 00IIIee
HapylLIEHHEe KOMMYHHKAUN HE YIIOMSIHYTO
CIIEIUAJILHO B OTOBOPKE.

B c1. 79 BeHckoil KOHBEHIIUU MPEANPUHSITA
MOMBITKA OMPEJEIUTh OTBETCTBEHHOCTD
MpoAaBla B CIy4yae HEUCIIOJTHEHNS,
BBI3BAHHOTO YMYILIEHUEM MOCTaBIINKA WU
cybrocraBmuka. CymecTByrOT, OJTHAKO,
pa3linyHbIe TOJIKOBAHUS IAaHHOM CTaThU
Beunckoit kouBeninn. CocTaBUTENN
OTOBOPKH 0 JOpC-MaXKope moJiaraau
HEMPAKTUYHBIM YCTAaHOBUTH
OTBETCTBEHHOCTH JJOJDKHUKA B Cllydae, Korja
TaKOe€ HEHMCIOJTHEHNE UMEJI0 MECTO 10 BUHE
MOCTABIIMKA WM CyOIOCTaBIIMKa. B pa3HbIX
CUTYaIUsIX KOHKPETHBIC OOCTOSITEIHCTBA
MOTYT 3HAUUTEIBHO OTINYAThCs. B 1ienom
MO>KHO I0JIaraTh, 9TO HEUCIIOJIHSHHUE CO
CTOPOHBI TIOCTABIIMKA W CyOIOCTaBIIMKA
caMo 1o cebe He SBISETCS YPEe3BbIYaiiHbIM
cOOBITHEM B TIOHMMAHHHU, TIPUBEICHHOM B
naparpade 2, €Clid TOJIbKO TaKoe
HEUCIIOTHEHUE HE MPOU30LLIO0 BCIEACTBUE
Ype3BbIYANHOT0 COOBITHS. MHOTOE MOXKET
3aBUCETh TAK)KE OT B3aMMOOTHOIICHHIA
MOCTABIUKA U CyOMOCTaBIUKA C
OCHOBHBIMHM CTOPOHAMH WJIM OJHOM M3 HUX,
€CJIM, HalpUMep, MOCTABIIMK CIEIHUATBEHO
YIIOMSIHYT B KOHTPAKTE WJIU €CIIA TaKOe
yKa3aHHEe OCYIIECTBICHO M0 TPEOOBAHUIO
JIOJDKHUKA WM KpeauTtopa. Jlanee, 3To
MOJKET 3aBHCETh M OT BHJIA IIOCTABIIUKA, T.C.
UJIET JIU PeYb O MOCTABKE ONMPEICTICHHOTO
TOBapa, CbIPbE JJI U3TOTOBJIEHUSI KOTOPOTrO
JIETKO BE3]1e TPHUOOPECTH, HIIH O
MPEIOCTABICHUN TaKUX YCIIYT, KaK
CHa0XCHHUE BOJION WJIH DJICKTPOIHEPTUCH,
KOTOPOE 3a4acTyIO SIBJIAETCS MPEIMETOM
MOHOIIOJIHH.

JlercTBUS BBICIINX CHIT WJIH, KaK UX HHOTJA

In Article 79 of the Vienna Convention an
attempt has been made to define the seller's
responsibility for failure to perform
attributable to a supplier's or subcontractor's
failure. There are, however, various opinions
as to how this paragraph of the Vienna
Convention should be interpreted. The
draftsmen of the present Force Majeure
clause did not consider it practicable to
define the obligor's responsibility when his
failure to perform is due to a failure of a
supplier or a subcontractor. The
circumstances may vary too much from case
to case. In general, it may be said that failure
of a supplier or a sub-contractor is not per se
an extraordinary event like those mentioned
in paragraph 2 of the clause, unless the
failure of the subcontractor or the supplier is
also due to such an extraordinary event. It
may however also depend on the relation of
the supplier and the subcontractor to the two
main parties or to one of them, e.g. whether
the supplier has been mentioned specifically
in the contract and whether such
specification took place at the request of the
obligor or the obligee. It may further depend
on the type of supplier, e.g. whether there is a
very specific product, whether any raw
material concerned is commonly available, or
whether a public utility such as a water or
electricity supplier, which often has a
monopoly, is involved.

Acts of authority — or as they are sometimes
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MMEHYIOT, "aeicTBus rocnona bora u Bparos
rocynaps” (acts of God and the King's
enemies, faits de Dieu et des ennemis du
Prince) mpencTaBisitoT co00i TUTUIHBII
npumep Gopc-Maxopa. ITH COOBITHUS MOTYT
MPOUCXOJUTH B POpPME PA3TUIHBIX BIACTHBIX
aKTOB, OJTHAKO B HACTOSIIIEE BPEMs OHU Yalle
BCEro BCTPEUAIOTCS B BUJIE 3aNPEIICHUN
9KCIIOPTa, UMIIOPTA, OCYLIECTBIICHUS
TUIaTeXKeH, CTPOUTENBHBIX PaboT,
UCIIOJIb30BaHUs paboueil CHITbI UITN
peanu3anyy OTACTbHBIX BUIO0B
MPOU3BOACTBEHHOUN HJIM KOMMEPUYECKON
nestenbHOCTH. [10100HbIe OrpaHUYeHUS
MOYTH BCETJ]a MOTYT OBITh IIPEOI0JICHBI C
MOMOIIBIO BBIIAYH JTUIIEH3UN WIIH UHBIX
paspemenuid. [{enecoobpa3no mosromy
OTIPE/ICIIATh B KOHTPAKTE CTOPOHY, KOTOpast
JIOJI’KHA OBITh OTBETCTBEHHA 3 MOJIyYEeHHE
MOIOOHBIX pa3pelIeHul, U CTOPOHY, KOTOpast
HECET PUCK 0TKa3a WM OT3bIBA JIUIICH3UH.
Ho naxe npu oTCyTCTBHH B KOHTPAKTE
TAaKOro YTOUHEHUS, UCXOSI U3 IPUPOIbI
JIOTOBOpA M COJICPIKAHUS Psifia €ro
MOJIO’KEHUHN, MOXKET OBITH CJeJIaH
OTIpe/ICNICHHBINA BBIBOJI O PACIIPEICIICHUN
pucka. B maparpade 3 npenycmarpuBaercs,
YTO B CJIy4ae COMHECHHS PUCK OTKa3a WK
OT3bIBA JIMIICH3UU HECET OTBETCTBEHHAS 3a
9TO UCTIOTHEHUE CTOPOHA-TOJKHUK, €CITU
JaHHAas! JIMLEH3Us JOJKHA OBbITh BbIaHa
BJIACTSIMH €T0 COOCTBEHHOU CTpPaHHBI.
[Ipenmnonaraemoe pacmnpeneneHue puckoB
CIIeTyeT CUYUTATh Pa3yMHbIM, €CIIU
TOJKHUKOM SIBJISIETCSI TOCYIAPCTBEHHOE
HpENIpPUSITHE UM UHOCTPAHHOE
rOCyIapCTBO, COOTBETCTBYIOIIHNE BIACTH
KOTOPOTO JTOJKHBI BBIATH HEOOX0IMMOE
paspenienue. Ecnu npeanpustue He UMEeT
KaKUX-I100 0COOBIX CBS3€H C BIIACTAMH,
KOTOPBIE JTOJKHBI BBIJIATh YKa3aHHOE
paspelieHue, s Apyroil CropoHbl MOKET
ObITH OoJIEe MPUEMIIEMOI TPOCKOa JOIDKHUKA
BKJIIOUUTH B OTOBOPKY TaKOW OTKa3 WM
0T3bIB. B 5TOM ciyuae cropoHam ciemyer
COOTBETCTBYIOIIUM 00pa3oM U3MEHUTh
JAaHHYIO OTOBOPKY.

CropoHa, HapyIIMBIIasi KOHTPAKT, TOJKHA
CTPEMUTHCS K YMEHBIIIEHUIO YOBITKOB,

called, acts of God and the King's enemies —
are a common example of force majeure.
Such events could take the form of acts of
violence but nowadays very often appear in
the form of restrictions on export, import,
payments, building, labor and various types
of business activities. Such restrictions can
almost always be removed by a license or
other form of authorization. It is advisable to
define in the contract which party is going to
have the responsibility of applying for such
authorization and which party, in case of
refusal or withdrawal of authorization, has to
bear the risk for it. Even if the contract is not
specific on this point, a certain risk
distribution may be inferred from the nature
of the contract or from some of its
provisions. Paragraph 3 provides that, in case
of doubt, the obligor bears the risk for a
refusal or withdrawal of an authorization
when such authorization has to be granted by
authorities in his own country. This may be
considered as a reasonable distribution of
risk if the obligor is a foreign state or a state
enterprise whose authorities have to grant the
necessary authorization. If the enterprise has
no particular connections with the authorities
who have to grant the authorization, a request
by the obligor for a term relieving him from
the consequences of a refusal or withdrawal
may be more acceptable to the other party.
The parties should then amend the present
clause accordingly.

A party in breach should try to minimize
damages caused by a failure to perform, both

14
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BO3HUKIIINX BCIICICTBUE €r0 HEUCIIOTHEHHUS,
KaK B CBOMX COOCTBEHHBIX HHTEpPECAX, TaK U
B MHTEpecax Apyrou croponsl. Eciau neppas
CTOpPOHA 3TOTO HE JETaeT, OHA MOXKET OBITH
OTBETCTBCHHA 32 BO3MEIICHHUE APYTOU
CTOPOHE KOMIICHCAIIMH 3a MMOTEPH UK
YOBITKH, KOTOPBIX MOYXHO OBLIO ObI
u30exaTh, JaKe eCIIM OrOBOpKa 00
OCBOOOXKJICHHH OT OTBETCTBEHHOCTH B
NpUHIHIE AelicTBoBaa Obl. Ciie10BaTENbHO,
CTOpOHA JIOJDKHA TaK OBICTPO, KaK 3TO CTAHET
BO3MOJKHBIM, U3BECTUTH JPYTYIO CTOPOHY O
HaMEPEHHUH MTPUBECTH B JICHCTBHUE OTOBOPKY
00 0CBOOOKJICHIH OT OTBETCTBEHHOCTH (CM.

naparpad 4).

HecBoeBpeMeHHOE U3BEIICHNE MOXKET HE
TOJIEKO BO3JIOKUTH HAa HAPYIIUBIIYIO
CTOPOHY OTBETCTBEHHOCTb 3a YOBITKH (CM.
naparpad 5), HO U JIMIIUTH ee MpaBa
CCBUIATHCSl HA OCBOOOXKICHHE OT
OTBETCTBEHHOCTH B TEUCHHE MEPHOJA
BpPEMEHH, KOTOPBIN MPEANIECTBOBAI MTOAa4Ye
U3BEIIEHUS. JTO JOCTATOUYHO CEPhE3HOE U
CypOBOE€ TocTeICTBUE. B HEKOTOPBIX
JIOTOBOPHBIX OTHOIIICHUSX JIISI TOJDKHUKA
MOYET OBITh 3aTPyIHUTEIHHO HEMEJICHHO
MPHUHSTH PEelIeHrne 00 UCTIOIb30BAHUH HITH
HEHCIIOJIb30BAaHUH OTOBOPKH 00
OCBOOOKJICHUH OT OTBETCTBEHHOCTH.
CTOpOHBI, KOTOPBIE MOJIATAI0T TAKOE
OTpaHHYEHUE OTOBOPKH 00 OCBOOOXKICHUH
OT OTBETCTBEHHOCTH HEPa3yMHBIM, MOTYT
HCKIIIOUHTH MEpBYIO ¢pa3y maparpada 5
"ocHoBaHmue...").

OcHoBaHME 0CBOOOXIEHUS OT
OTBETCTBEHHOCTH OCBOOOXKIAET TOJKHUKA
HE TOJBKO OT BO3MEIICHHUS YOBITKOB, HO U OT
yIIaThl TPadoB U UHBIX JJOTOBOPHBIX
cankuuii (cMm. maparpad 6). Crnenyer
OTMETHUTbH, YTO OTOBOPKA OXBATHIBACT
HEHCIIOJIHEHHE BCEX BUIOB 00SI3aTEIIbCTB,
BKJIIOYasi ICHE)KHBIE 00s13aTeNnbCTBa. B TOM,
YTO KacaeTcs IJiaTexei, 0053aHHOCTh
IPEOJIONECHUS TPENSATCTBUS SABISIETCS
abCoOTHON U HEOOXOIMMOH, U yCIOBUS
OCBOOOXICHHSI IPUMEHSIOTCS TOJBKO B
UCKITIOYHUTENBHBIX 00CTOATENBCTBAX. OTHAKO
MOYKHO CUHTATh, YTO OTKa3, OTKJIIOHECHHUE HIIH

in his own interests and in those of the other
party. If he does not do so he may be liable to
pay compensation for loss or damage which
otherwise could have been avoided, even
though in principle the exemption clause
operates. A party should therefore give notice
as soon as practicable to the other party of his
intention to rely on the exemption clause (see
Paragraph 4).

Failure to give such notice in time would not
only make the failing party liable in damages
(Paragraph 5), but also deprive him of the
right to rely on the exemption clause in
respect of time before the notice. The latter is
a rather harsh and serious consequence. In
some contractual relations it may be difficult
for the obligor to realize at once whether he
will need to rely on the exemption clause.
Parties who feel that such a limitation of the
exemption clause is unreasonable may strike
out the first sentence of Paragraph 5 ("The
ground of notice™).

A ground of relief relieves the failing party
not only from damages but also from
penalties and other contractual sanctions
(Paragraph 6). It should be observed that the
clause covers nonperformance of all kinds of
obligations, including monetary ones. In the
case of payment, the duty to overcome the
impediment is a very absolute and forgoing
one, and the conditions for relief will be
satisfied only in exceptional circumstances. It
may be argued, however, that a refusal or a
withdrawal or any other lack of a necessary
license exempting from currency restrictions
in a particular context would qualify as an
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nro0asi MHAsl CChUTIKA HA OTCYTCTBHE
HEOOXO0IMMOT0 pa3pelieHus,
MPEJICTaBIISIIONIEr0 cOO0H BaTIOTHBIE
OTpPaHUYCHUS, MOXKET PACCMATPUBATHCS B
HACTOAIIEM KOHTEKCTE KaK MpPEeNATCTBUE,
MOJIMAJIAr0IIee MO JaHHYI0 OTOBOPKY.
Crnenyet Takxe 100aBUTh, YTO 00SI3aHHOCTh
YIUIAThI POLIEHTOB 10 MOMEHTA, KOT/1a
OCYIIECTBIICHHUE IJIaTeXa ObLJIO BOZMOXKHO,
HE SIBJIIETCA JOTOBOPHOW CaHKIMEH, a JIUIIb
CIpaBeIIMBBIM BO3MELICHUEM 32
MOJIb30BaHKE JICHE)KHBIMU CpelICTBaMU. Bo
BCSIKOM ClIy4ae, BO M30ekaHue COMHEHUI
OTOBOPKA OTIPEJIEIISET, UYTO HU OHA U3
CTOPOH HE OCBOOOXKIAETCs OT YILIaThl
MPOIIEHTOB B OTHOIIICHUH CyMM,
nojsexanux on-iaate. Cieayer OTMETUTH,
YTO OTOBOPKA HE BBOJUT O0S3aHHOCTH TIO
yIulaTe IpOLEHTOB, HAIPUMEp 10 aBaHCY C
MOKYITHOH IICHBI, KOTOPBIE HE CIACAYIOT U3
KOHTPAKTHBIX MPEANUCAHUN N
peUCaHu, IPETYCMOTPEHHBIX 3aKOHOM.
Ecnu nomkeH ObITh TPOU3BEIEH BO3BpAT
MOKYITHOM IIeHBI, OTOBOPKA HUKOUM 00pa3oM
He 0CBOOOXKIaeT NJOJDKHHUKA OT 00SI3aHHOCTHA
YIUIATUTh TPUYUTAIOIINECS HA 3Ty CYMMY
JIOJITa MPOLIEHTHI, Ja’Ke €CIIM HeMeAJICHHBIH
TUTATEXK HE MOXKET OBITh OCYIIIECTBIICH B
ommkaiimeM Oynymiem. bonee Toro, pucku
WU3MEHEHUS KyPCOB BATIOT OOBIYHO
BO3JIaraloTcs Ha JOJDKHUKA HadMHas ¢
MOMEHTA UCTCUCHUS AAThI MIATEXKA.
Kpenutop, kenaromuii BO3JI0KUTH HA
JIOJDKHUKA PUCK JIFOOOTO KOJIEOaHUS
00OMEHHOT0 Kypca BaJIOT, HEB3Upas Ha Gopc-
Ma)kop, JOJIKEH CIEeUATbHO 3TO OTOBOPUTD.

B npotuBononoxxHocTh BeHCKON KOHBEHIIUHU
U Py HallMOHAJIBHBIX MTPABOBBIX CUCTEM
OTOBOpKa 0 (popc-Maxkope 3alUINaeT TaKxKe
HEUCIIPAaBHYIO CTOPOHY Ha cllydail
pacTOpKEHHUsI UM aHHYJIUPOBAHUS
KOHTpaKTa Jpyroi cTopoHoii (cM. maparpad
7). OroBopKo# MPEAYCMOTPEHO ITOATOMY,
YTO CPOK MCIIOJIHEHUS IIPOJIeBACTCS Ha
pa3yMHBbIN niepuoJ; BpeMmeHu. [Ipu
ONpeIeTICHUU MPOIOJKUTETLHOCTH TaKOTO
Pa3yMHOI0 Iepuoja CIeayeT YUUThIBATh HE
TOJIEKO CITOCOOHOCTh HEMCIIPABHOM CTOPOHBI
BO300HOBUTH UCIIOJHEHHE, HO U BO3MOXKHBIH

impediment under the clause. It may also be
argued that the duty to pay interest until
payment can be made is not a contractual
sanction but just compensation for the use of
capital. In any event, for the avoidance of
doubt the clause specifies that it does not
relieve a party from paying interest on a sum
due. It should be noted that the clause does
not introduce any duty to pay interest — e.g.
on an advance on the purchase price —
which would not follow from other legal or
contractual provisions. However, if
restitution of the purchase price is due, the
clause does not relieve the debtor from any
duty to pay interest on such debt, even if for
the time being payment cannot be affected.
In addition, exchange rate risks are normally
borne by the debtor from the date payment is
due. A creditor who wants the debtor to be
liable for any fluctuations in the rate of
exchange of the money of account,
irrespective of force majeure, should protect
himself in this respect by a specific clause.

Contrary to the Vienna Convention and a
number of national legal systems, force
majeure under the clause also protects the
failing party from rescission or termination
of the contract by the other party (Paragraph
7). Consequently, the clause provides that the
time for performance is prolonged for such
period as may be reasonable. The test of
reasonableness has to take into account not
only the failing party's ability to resume
performance, but also what interest the other
party may have to go on with the contract in
spite of late performance.
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UHTEpEC APYroi CTOPOHBI K COXPAHEHHIO
JIeMCTBUSL KOHTPAKTa, HECMOTPS Ha
UCTEKIIUI CPOK UCTIOTHEHUSI.

CropoHam cieyeM onpeaessaTh
MaKCHUMaJbHBIN NEPUOJ, ITO UCTEUEHUH
KOTOPOT'0 KaXkJasi U3 CTOPOH BIIPaBE 3asBUTh
0 PacTOP>KEHNUU KOHTPAKTA, ECIIA OH €IIE HE
ucrnonHeH (cM. maparpad 8). YuuTeiBas, 4To
B Pa3NIUYHBIX CIy4astX 0OCTOSTENbCTBA Jelia
MOTYT 3HAQUUTEJIBHO OTINYAThCSI, CII0KHO
YCTaHOBUTb TaKOU CPOK B THUIIOBOM
OroBopke. B orcyrcTBHE SIBHO BBIPa’)KEHHOTO
OIpeAENIEHUs UCXOAAT U3 ""PasyMHOTO
nepuoaa BpeMenu". Pazymnas
IPOJOJKUTEIBLHOCTD TAKOT'0 IEpHo/ia
BPEMEHU 3aBUCHUT OT Ka)JI0TO OTJIEJIbHOTO
ciydast.

Taxxe CI0KHO TOYHO ONPEACTUTH IIpaBa U
00513aHHOCTH CTOPOH B CJIy4ae PacTOp>KEHUs
KOHTpakTa. BeHckast KOHBEHIIUS
MPEIOCTABIISIET MPAaBO Ha PACTOPIKEHUE
KOHTPAKTa TOJIbKO CTOPOHE- UCTIOTHUTEIIO U
HE MPEJOCTaBISAET €ro HeUCIpaBHON
CTOpOHE. BOJIBITMHCTBO HAIMOHATBLHBIX
IIPABOBBIX CUCTEM MPUICPIKUBACTCS TOTO Ke
npaBuia. B 3Tom ciaydae cTopoHe-KpeauTopy
MPEIOCTABIISIETCS IPABO BHIOOPA MEXKIY
pacTop>KeHHEeM KOHTPAKTa U OKUJaHUEM,
KOTI'Jla €r0 UCIOJIHEHHE CTAHET BO3MOMKHBIM.

Cornacao BeHckol KOHBEHLIMH U
OOJIBIIMHCTBY HAIIMOHAIBHBIX MPABOBBIX
CHUCTEM TIPU PACTOPKEHUU KOHTPAKTa
KaXKIast U3 CTOPOH J0JKHA BEPHYTH BCE
paHnee nonydeHHoe. Hacrosmas oroBopka,
KOTOpas TaKXKe MPEeI0CTaBIISIET TPaBoO
HEUCIIPAaBHOU CTOPOHE IIPEKPATUTh ACHUCTBUE
KOHTpakTa (110 UCTCUCHUH CPOKA OXKHIAHMS),
HCXOOUT U3 UHOM cucteMsl. He
pelycMaTpUBaeTCs KaKoH-In00
pPECTUTYLIMH, U KaXJasi U3 CTOPOH BIIPaBe
COXpPaHUTH Bce €10 nmosryueHHoe. OqHaKo oHa
HECET Nepel Apyroil CTOPOHOI
OTBETCTBEHHOCTH 32 HEOCHOBATEILHOE
oOoraieHue B pe3yabTaTe UCIIOTHEHUS
KOHTpaKTa JIPyro cTopoHou (cMm. maparpad
9). Jannas ¢popMyIHpPOBKA HOCUT OOIIUI
XapakTep U He MOXKET ObITh IPU3HAHA

Parties are advised to fix a maximum period
at the expiry of which any party may elect to
terminate the contract if still unperformed
(see Paragraph 8). Since circumstances may
vary very much from case to case, it is a
delicate task to fix the length of such period
in a standard clause. Therefore, no attempt
has been made to set a definite period in the
clause. Failing an express stipulation, a
"reasonable period" test is applied. What is
reasonable depends on the facts of the
particular case.

It would be equally difficult to define the
parties' precise rights and duties in case of
termination. The Vienna Convention gives
only the performing party and not the failing
one a right to terminate the contract, and
most national legal systems adopt a similar
solution. This gives the obligee the option of
terminating the contract or waiting until
performance is possible.

In case of termination the consequences
under the Vienna Convention as in most
national legal systems are that each party has
to restitute what he has received. The present
clause, which allows also the failing party to
terminate the contract, (after the expiry of the
waiting period) has adopted a different
system. No restitution is prescribed but each
party is allowed to retain what he has
received. But he has to account to the other
party for any unjust enrichment resulting
from the other party's performance
(Paragraph 9). This is a very general formula
which may not be suitable for certain
contractual relations. (One example of a
different solution is provided by the general
conditions of sale of the United Nations
Economic Commission for Europe, No. 188a
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MOAXOSAIICH s psifia TOTOBOPHBIX
OTHOMICHUI (IPUMEPOM UHOTO pa3pericHUs
JIOTOBOPHOM 1poOieMbl siBisitotrcst Oomue
ycnous npogaxu EDK Nel88a o moctaBke u
MOHTa’K€ 3aBOJIOB U YCTaHOBOK MpHU
sKcnopTe U ummopte). [loaTomy cTopoHam
clielyeT BHUMATEIbHO U3YYHUTh
npennucanus naparpada 9 st BeIICHEHUS,
MPUEMJIEMBI JIM OHU JJIsl UX KOHTPAKTa, U
€CIIM HET, COOTBETCTBYIOLINM 00pa3oM
HW3MEHUTH OTOBOPKY. BMecTe ¢ Tem ObL10 OBl
HEMPABIILHO UCKIIIOUUTH TIPABO
HEUCIPAaBHON CTOPOHBI IPEKPATUTD
JIEHCTBHE KOHTPAKTA.

IlpenJio:xkenus mno
¢popmyauposanuio Iosoxkenus o
CYLIECTBEHHOM M3MEHEHHH
00CTOSATEILCTB

BaxupIM sBIsSETCS TO, YTO 3TO HE THUITIOBas
OrOBOpKa, MO3TOMY OHA HC MOKCT OBITh
BKJIFOYCHA B KOHTPAKT ITYTEM OTCBLIKH K HEH.

B CJIy4ac 3HAYUTCIIbHOI'O U3MCHCHUA
OayaHca HaCTOSIIEro KOHTPAKTa BCIICICTBHE
HACTYIUJICHUSA OGCTOHTGHBCTB, KOTOPBIC HE
OXHIATHCh CTOPOHAMU M KOTOPBIE TOBIICKITH
3a co0OM A1t OJTHOM U3 CTOPOH
VCKJIFOUMTENIbHOE 00OpEMEHEHHE B
HCITOJIHCHUH KOHTPAKTHBIX 06}I3aTe.HBCTB,
Takasi CTOPOHa MOXKET ITIOCTYITUTh
CIEIYIOIIMM 00pa3zoMm.

Ona MOXeT moTpedoBaTh MepecMoTpa
TIOJIOXKCHUI KOHTPAKTa B TCYCHHE Pa3yMHOT'0
nepruoaa BpEMCHU, UCUUCTIACMOTIO C
MOMEHTa, KOT/1a €l CTaJl0 H3BECTHO O
no00HOM oOcTosiTeNnsCTBE. B TpeboBanuu
JIOJKHBI COJIEPIKATHCSI COOTBETCTBYIOIIHEC
MOTHBHI.

B 3TOM ci1ydae CTOpOHBI IPOBEYT
KOHCYJIBTAIMH C TIEITBI0 TIEPECMOTpa
KOHTPAKTa Ha OCHOBE B3aUMHOCTH TaKUM
00pa3zoM, 94ToObI H30ekKaTh
JIOTIOJTHUTEIBHOTO YIepoa s KaXI01 U3
CTOPOH.

- For the Supply and Erection of Plant and
Machinery for Import and Export.) Parties
are therefore advised to consider very
carefully whether the provisions of Paragraph
9 are suitable for their particular contract and,
if not, to vary the clause accordingly. On the
other hand, it may not be advisable to strike
it out entirely as long, as the failing party
retains the right to terminate the contract.

Hardship provisions - Drafting
suggestions

IMPORTANT: this is not a standard clause.
It cannot be incorporated in a contract by
reference.

18
Should the occurrence of events not
contemplated by the parties fundamentally
alter the equilibrium of the present contract,
thereby placing an excessive burden on one
of the parties in the performance of its
contractual obligations, that party may
proceed as follows:

The party shall make a request for revision
within a reasonable time from the moment it
becomes aware of the event and of its effect
on the economy of the contract. The request
shall indicate the grounds on which it is
based.

The parties shall then consult one another
with a view to revising the contract on an
equitable basis, in order to ensure that neither
party suffers excessive prejudice.
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TpebGoBanue nmepecMoTpa camo 1o cede He
IMpU OCTAaHABJIMBACT UCIIOJIHCHUEC KOHTPAKTA.

Lannoe nonoowcenue modxrcem 3amem
3aeepuiamvcsi 0OHOU U3 Yemblpex
npeonazaemvix Hux3ce QOpMYIUpPosox.

IlepBasi aibTepHATHBA

IIpu oTcyTcTBUM B Teuenne 90 quew mocine
HaIlpaBJICHUA ITPCATIOKCHUA COITIaCUA
CTOPOH Ha NEPECMOTP MOJIOKEHU N
KOHTPAKTA JJAHHBII KOHTPAKT COXpaHsET
CBOIO CHITy B COOTBETCTBHH C €TI0
NEPpBOHAYAJIbHBIMU MMOJIOKCHUSAMU.

Bropas anbTepHaTuBa

IIpu orcyrcrBuu B Teuenue 90 nuel nocne
HaIlpaBJICHUS MIPEAJIOKEHUS COTTIACUs
CTOPOH Ha MEPECMOTP KOHTPAKTA Kaxk/ast U3
CTOPOH MOET IepeaaTh Aeo B
[Tocrosannbiit komurer MTII o
YPETyJIMPOBAaHUIO JOTOBOPHBIX OTHOIIEHUN
JUTIsl HA3HAYEHUS MOCPEeIHNUKA (MIIA KOJUJIETUN
u3 Tpex uiaeHoB) cornmacHo [Ipasunam MTII
M0 YPEryJIupOBAHUIO JOTOBOPHBIX
oTHomeHuM. [TocpeHUK BbICKa3bIBACT
CTOpPOHAM CBO€ MHEHHUE I10 BOIIPOCY O TOM,
ABJISIFOTCS JIU TIOIXOIAILIUMHA
peyCcMOTpEeHHbIE B maparpade 1 ycnoBus
nepecMoTpa. B nmonoxxurenpsHOM cityyae OH
PEKOMEHIyeT CIPaBEAJIUBBIN IEPECMOTP
MOJIOKEHUN KOHTPAKTA, KOTOPBIN
rapaHTUPYET, YTO HU OJIHOM U3 CTOPOH HE
OyzleT MpUYMHEH JIOMOJIHUTEIbHBIN yepo.

MHeHue 1 peKOMEH AU TTOCPETHUKA HE
SIBJISTFOTCSI OOSI3BIBAIOIIMIMH TSI CTOPOH.

CropoHbI TOOPOCOBECTHO U B COOTBETCTBUU
cocrt. 11 (2) [IpaBun MTII no
YPETYJIHUPOBAHUIO TOTOBOPHBIX OTHOLIEHUN
U3yYalOT MHCHUE W PEKOMEHIAIIH
nocpenHuka. [Ipu orcyrcTBum cornamenus
CTOPOH OTHOCHUTEIHHO TIEpECMOTpa
KOHTPAKTA MOCIICTHUI COXPaHSIET CBOIO CHUITY

The request for revision does not of itself
suspend performance of the contract.

The provision may then be continued with
any one of the following four alternatives.

First alternative:

If the parties fail to agree on the revision of
the contract within a time-limit of 90 days of
the request, the contract remains in force in
accordance with its original terms.

Second alternative:

Failing an agreement of the parties on the
revision of the contract within a time-limit of
90 days of the request either party may refer
the case to the ICC Standing Committee for
the Regulation of Contractual Relations in
order to obtain the appointment of a third
person (or a board of three members) in
accordance with the provisions of the rules
for the regulation of contractual relations of
the ICC. The third person shall give his
opinion to the parties as to whether the
conditions for revision provided in Paragraph
1 are satisfied. If so, he shall recommend an
equitable revision of the contract which
ensures that neither party suffers excessive
prejudice.

The opinion and recommendation of the third
person shall not be binding on the parties.

The parties will consider the third's person
opinion and recommendation in good faith in
accordance with Article 11 (2) of the said
rules for the regulation of contractual
relations. If the parties then fail to agree on
the revision of the contract, the contract
remains in force in accordance with its
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B COOTBCTCTBUH C €I0 ICPBOHAYAIIBHBIMU
IMOJIOKCHUAMMU.

Tperbs agbTEpHATHBA

IIpu orcyrcrBuu B Teuenue 90 nHel nocne
HalpaBJICHUs NPEAJIOKEHUSI COTIIacus
CTOPOH Ha NIEPECMOTP KOHTPAKTA KayKJasi U3
CTOPOH MOKET IepeaTh 3TOT BOIPOC Ha
paccMoOTpeHHe apOuTpaxa,
IPEIYyCMOTPEHHOIO B KOHTPAKTe, TM00 pu
OTCYTCTBUH TaKOW JOrOBOPEHHOCTH — B
KOMIIETEHTHBIN CY/I.

YerBepras ajJbTepHATHBA

IIpu oTcyTcTBUM B Teuenne 90 quew mocine
HaIlpaBJICHUs MPEAJIOKEHUS COTTIACUs
CTOPOH Ha NEPECMOTP KOHTPAKTA KaXk/1as U3
CTOPOH MOKET INepeaaTh Aeo B
[TocTostausIi komuTeT MTII o
YPEryJIHPOBAHUIO JOTOBOPHBIX OTHOIICHUM
JUIsL Ha3HAUEHUs TIOCpeTHUKA (MU KOJUIETUH
U3 Tpex uiaeHoB) cornacHo [IpaBunam MTII
10 YPETryJIUPOBAHUIO JOTOBOPHBIX
oTHolIeHUH. [TocpeTHUK HA OCHOBaHUU
OTYETOB CTOPOH PEIIAET, BBHIIIOJIHEHBI JIU
YCJIOBHSI IEPECMOTPA, PUBEICHHbBIC B
naparpade 1. [Ipu ux BeIIOJIHEHUH OH
nepepabaTbIBacT KOHTPAKT, C TEM YTOOBI HU
OJIHOI CTOpOHE HE OBbLII MPUUUHEH
JOTIOTHUTEIBHBIN y1iepo.

Pemienne nocpennuka siBisercs
0O0SI3BIBAIOIIIUM JIJIS1 CTOPOH Ml CUATACTCS
WHKOPIOPUPOBAHHBIM B KOHTPAKT.

3aMeyaHusi U KOMMEHTAPUH
OTHOCHUTEJILHO MPABUJI O
CylIeCTBEHHOM U3MEHEeHHHU
00CTOSATEJIbCTB

B otnuuue ot ¢popc-MaxkopHO OrOBOPKH,
KOTOPAasi MOXKET OBITh BKJIFOUEHA B KOHTPAKT

original terms.

Third alternative:

If the parties fail to agree on the revision of
the contract within a time-limit of 90 days of
the request, either party may bring the issue
of revision before the arbitral forum, if any,
provided for in the contract, or otherwise the
competent courts.

Fourth alternative:

Failing an agreement of the parties on the
revision of the contract within a time-limit of
90 days of the request either party may refer
the case to the ICC Standing Committee for
the Regulation of Contractual Relations in
order to obtain the appointment of a third
person (or a board of three members) in
accordance with the provisions of the rules
for the regulation of contractual relations of
the ICC. The third person shall decide on the
parties' behalf whether the conditions for
revision provided in paragraph 1 are
satisfied. If so he shall revise the contract on
an equitable basis in order to ensure that
neither party suffers excessive prejudice.

The decision of the third person shall be
binding on the parties and shall be deemed to
be incorporated in the contract.

Comments and observations on
Hardship provisions

Contrary to the Force Majeure clause which
may be incorporated in a contract by
reference, the provisions on hardship are not
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MyTEM CCBUIKM Ha HEe, MTOJIOKEHUS O
CYLIECTBEHHOM M3MEHEHUU O0CTOSTEILCTB
HE IPUBOJATCA B OpPME TUIIOBOH OTOBOPKH.
[Tpu He06X0AUMOCTH OHU MOTYT OBITH
JIONIOJTHEHBI CTOPOHAMH | JIOJDKHBI OBITH B
SIBHO BBIP2KCHHOH (pOpMe OTpaXkKeHbI B
koHTpakre. [TocTynas Takum ob6paszom,
CTOpPOHAM CJIEyET IIOMHUMO BCETO MPOYETro
n30paTh OJJMH U3 YEThIPEX BAPHAHTOB,
KacaroIuXcs MOCIEICTBUH CYIIECTBEHHOTO
W3MEHEHUS 00CTOATENLCTB (M. maparpad 5
U TIOCJICAYIOIINE), KOTOPBIH OHU MOXKETAI0T
HPUHSTS.

B maparpade 1 mpexycmarpuBaercs, 4To
OJTHA U3 CTOPOH MOXET CChUIAThCS Ha
CYILLIECTBEHHOE U3MEHEHHE OOCTOSITENLCTB,
KOTJ]a UIMEET MECTO COOBITHE, KOTOpOe
CTOPOHBI HE MPEABUIETN U KOTOPOE
3HAYUTEIBHO ((PyHIaMEHTAIbHO) U3MEHSIET
OaslaHC KOHTpaKTa, Bo3jarasi Ha CTOPOHY,
KOTOpasi CChUIAETCS Ha IaHHOE TIOJIOKEHHUE,
ype3-MepHoe 00peMeHEeHHE B OTHOLICHUH
UCTIOJTHEHUS] CBOUX KOHTPAKTHBIX
00s13aTenbeTB. TepMuHbI "00CTOATEILCTBA,
HE IpeABUACHHbIE cTOpoHaMu", "U3-
MeHsrone 6ananc” u "apesmepHoe
oOpeMeHeHue" B JaHHOM maparpade
JETAIbHO HE OMPEEINIAIOTCS U He
OIKCBIBAIOTCS. BMecTe ¢ TeM CTOPOHBI B
CBOEM KOHTPaKTE MOTYT ONPEIENIUTh T
COOBITHS, KOTOPBIE TAIOT COOTBETCTBYIOIIEH
CTOPOHE IPABO CChUIATHCS Ha TAHHBIH
naparpad. B wactHocTH, OHU MOTYT
MOCTYTAaTh TAKUM 00Pa30M, €CJI XOTST
n30eXaTh CIUIIKOM IIUPOKOTO MPUMEHEHHS
MOJIOKEHHUS.

VYcnoBus, MO3BOJISIFONIME CTOPOHE CChUTATHCS
Ha CyIIECTBEHHOE N3MCHEHHE
00CTOSITEIILCTB, SBISIOTCSI MEHEE CTPOTUMH,
YeM yCJIOBHs, Kacaromuecs Gpopc-MakopHOU
OTOBOPKH.

CTOpOHBI B MOMEHT 3aKJIFOUCHUS KOHTPAKTA
HE JIOJDKHBI IPEIBUICTh COOBITHE, KOTOPOE
MIPHUBEJIO K CYIIECTBEHHBIM U3MEHEHUSIM
00CTOSTEILCTB, OJJHAKO 3TO HE O3HAYAET, YTO
TaKoe COOBITHE HE MOXKET OBITh MIPHHSIITO UMHU
BO BHMUMaHue. Hanmpumep, KOHTpaKTOM

set out in the form of a standard clause. They
have to be completed by the parties as
necessary and inserted as express terms in the
contract. When doing so the parties will, inter
alia, have to choose which of the four
alternatives relating to the effects of hardship
(Paragraphs 5 and following) they wish to
adopt.

Paragraph 1 provides that hardship may be
invoked by one of the parties if the
occurrence of events not contemplated by the
parties fundamentally alters the equilibrium
of the contract thereby placing an excessive
burden on the party invoking the clause, in
the performance of his contractual
obligations. The terms "events not
contemplated by the parties”, "alter the
equilibrium" and "excessive burden" are not
defined or described in detail in the
paragraph. However, the parties may specify
the contingencies entitling a party to invoke
the clause in their contract. They may
particularly wish to do this if they want to
avoid a very wide application of the clause.

The requirements for invoking hardship are
less strict than those placed upon a party
wishing to invoke the Force Majeure clause.

The event which gives rise to hardship must
be one which was not contemplated when the
parties made their contract, but it need not be
one which the parties could not have taken
into account. For instance, a contract
provides for continued deliveries of ice at a

21


https://miripravo.ru/

MIRIPRAVO.RU — AHAJTUTUKA, KOHTPAKTbI, LEX MERCATORIA

IPEIYCMOTPEHBI TPOAOIIKAIOIINECS
MIOCTaBKU JIbJia 10 (puKcUpoBaHHOM IieHe. B
00BIYHOE BpeMs MOCTABILUK MOJIyYaeT JIe]
Ha COCETHEM 3aMep3arolleM 03epe.
[Tockonbky 3uMa Oblia HCKIFOYUTEIBHO
MSTKOH, 03ep0 HEJOCTATOYHO 3aMepP3J10.
ENMHCTBEHHBIM CPECTBOM, C TIOMOIIBIO
KOTOPOT'O MPOJIABEI] CMOT OCYIIIECTBUTh
IIOCTaBKY JIb/1a, OKA3aJI0Ch €T0
HCKYCCTBEHHOE M3TOTOBJICHHUE, YTO MOBJIEKIIO
3a c000 OrPOMHBIN POCT CEOECTOUMOCTH
npoaykuuu. Jlannas cutyanus He Oblia
IPeIyCMOTPEHA CTOPOHAMH, OJHAKO, CTPOTr0
TOBOPSI, OHU JIOJIKHBI ObLITH OBl €€
yuuThiBaTh. CyIIECTBEHHOE U3MEHEHHUE
00CTOSATENILCTB MOXKET OBITh MTPEOJIOIECHO
CTOPOHOM, KOTOpasi Ha HETO CChIIAeTCs,
yTeM, HallpUMep, 3HAUUTEIIbHOTO
HOBBIIIIEHUS 1IEHBI HA ChIPbE.

B To Bpems kak k popc-Maxkopy MOKHO
npuOeTHyTh, €CIH NCIIOJHEHNE KOHTPAKTA
CTaHOBHTCS HEBO3MOKHBIM WJIN
KBa3MHEBO3MOKHBIM, Ha CYLIIECTBEHHOE
U3MEHEHHE OOCTOSATENBCTB MOXKHO
COCJIaThCs, KOT/1a 3aTPOHYT OanaHc
KOHTPAKTA.

Cy1iecTBeHHOE U3MEHEHHE 00CTOSTENILCTB
MO’KET UMETh MECTO HE TOJBKO B OTHOIIEHUNU
CTOPOHBI, KOTOpasi P OCYIECTBICHUN
IIOCTaBKHU HECET Ype3BblYaliHbIE
JIOTIOJTHUTEIIBHBIE PACXO/Ibl, HO U B
OTHOILIEHUH JIULA, JI1 KOTOPOro MoJaydaeMas
10JIb3a CTAHOBUTCSI HACTOJIBKO
MHUHUMAJIbHOW ¥ HEMPOMOPIHOHAIBHOM MO
OTHOILIEHHUIO K BBIFOJIE, KOTOPas IIPU 3TOM
npuoOpeTaeTcst Apyroi cropoHoit. Bmecre ¢
TEM CTOPOHA HE MOXKET COCJIaThCs Ha
CYILLIECTBEHHOE U3MEHEHHE O0CTOSITETILCTB
TOJIBKO IIOTOMY, YTO KOHTPAKT OKa3aJcs AJs
HEe MEHee BBITOJJHBIM WM YPOBEHb
NoJy4aeMoi mpuObLIN OKa3aics Oosee
HU3KHM, YEM OHA PACCUUTHIBAJIA B MOMEHT
NOJNMCaHus KOHTpakTa. bosee Toro,
CYILLIECTBEHHOE U3MEHEHHE O0CTOSITETILCTB
JIOJDKHO OIICHHWBATHCS B 00IIIEM KOHTEKCTE
KOHTPAKTa, & HE TOJBKO B OTHOILIEHUH
VCIIOJIHUBLIEH €r0 CTOPOHBI.

fixed price. Under normal circumstances, the
supplier would have obtained the ice from a
nearby frozen lake. The winter turned out to
be unusually mild, and the lake did not freeze
sufficiently. The only way the seller could
supply the ice was to produce it artificially.
This increased his production costs
enormously. The event was one not
contemplated by the parties but which,
strictly speaking, they could have taken into
account. The hardship may also be one which
the party invoking it could overcome such as
an exorbitant price increase of raw materials.

Whereas force majeure may be invoked only
when performance of the contract has
become impossible or quasi-impossible,
hardship may be invoked when the
contractual equilibrium has been seriously
disturbed.

Hardship may come into play not only when
the party providing a performance is
excessively burdened, but also if the value of
the performance to the person receiving it
becomes so minimal that it is utterly
disproportionate to the benefit which will be
gained by the other party. However, hardship
cannot be invoked by a party merely because
the contract turns out to be unprofitable for
him or because the profits flowing from it
become considerably smaller than he
expected them to be at the time the contract
was concluded. Moreover, the hardship has
to be evaluated in the context of the contract
as a whole, and not just the part that has been
performed.
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CoOpITHE, HA KOTOPOE CCHUTAIOTCS, JOIKHO
MMETb MECTO TOCJIE 3aKII0UEHUsI KOHTPAKTAa,
WHa4e TOBOPSI, €CIIM OHO MPOMU3OIILIO B
MepHo/i, KOr/ia CChUTAOIIAsCsl Ha HEro
CTOPOHA HAXOJIUTCS B COCTOSTHUU €T0
HAPYIICHUS]; B YACTHOCTH, €CITU 3TO COOBITHE
MMEJIO0 MECTO JIUIIH BCIIEACTBUE NEUCTBUU
WM YIIYIIEHUH, 32 KOTOPbIE OHA OTBEYAET,
Takasi CTOpOHa HE MOXKET IO 00IIeMy
MpaBUJTy CChUIATHCS Ha CYILIECTBEHHOE
H3MeHEeHHe 00cToATeabCTB. CehlIaronascs
Ha CYIIECTBEHHOE M3MEHEHUE 00CTOSATEIHCTB
CTOpPOHA JOJIKHA TIPOI0JDKATh UCITOTHECHUE
KOHTpakTa (cM. maparpad 4).

[Maparpad 2 3amperniaer CTOPOHE CChLIAThCS
Ha JJaHHOE MOJIOKEHHUE, €CITH TaKast CTOPOHa
HE MoTpedoBalia mepecMoTpa IOroBopa B
pa3yMHBII CPOK OCJIE TOTO, KaK OHA y3Haja
(6] COGBITI/II/I 1 €ro BJIIMSIHUU HA 3KOHOMI/IKy
KoHTpakTa. CChUIKA JOJDKHA CONEPIKATh
YKaBaHI/Ie Ha MOTHBBI. HpO,Z[O.H)KI/ITeJ'H:HOCTB
pa3yMHOTO MEPHO/Ia BPEMEHH 3aBHCHUT OT
00CTOATENLCTB A€ETIA.

[Tpu Hanuyuu pocsOBI 0 IepecMoTpe
KOHTpPAKTa CTOPOHBI 00s3aHbI OCYIIECTBUTH
KOHCYJIbTAI[H Ha CIIPABEIJIMBOM OCHOBE C
LENbI0 HE TOMYCTUTh HU JJI OJTHOM U3
CTOPOH JIOTIOJIHUTENILHOTO yIepoa (cMm.
naparpad 3). Bo3HukaeT Bompoc, 4TO MOXKET
JIeNiaTh OJIHA U3 CTOPOH, KOTIa Apyras
CTOpPOHA MOJTYUT MITU OTKA3bIBAETCS OT
MEPEroBOPOB. DTO UMEET BaAKHOE 3HAUCHUE,
MOCKOJIbKY TIEPECMOTP KOHTPAKTa BO3MOKEH
TOJIKO MIPH coriiacuu 06eux ctopoH. OTBeT
Ha JJaHHBIM BOIIPOC 3aBUCHUT OT
MPUMEHUMOT0 K KOHTPAaKTy npasa. B
HEKOTOPBIX MPABOBBIX CUCTEMaX CYIIECTBYET
MPUHITUTT J0OPOM BOJIM U JOOPOCOBECTHOM
MPAKTUKH, KOTOPOMY POTHBOPEUUT
CTOpPOHA, OTKA3bIBAIOIIASICS BECTU
IeperoBopsI O A0OPOIi Boe.

CTOpOHBI MOTYT B KOHTPAaKTE
IPEIyCMOTPETh OJHY U3 YEThIPEX
BO3MOXHBIX aIbTEPHATHUB, €CIIA B TCUCHHE
90 nHe# ¢ maThl TPOCHOBI O IEPECMOTPE OHU
HE CMOTYT JOTOBOPUTHCS 00 3TOM.

The event invoked must have occurred after
the making of the contract. Generally
speaking, if the event occurs when the party
invoking it is already in breach, and in
particular if the event was caused by acts or
omissions for which he is liable, he cannot
normally rely on it as a ground for hardship.
The party invoking hardship must continue to
perform the contract (see Paragraph 4).

Paragraph 2 bars a party from invoking the
clause if he does not request a revision of the
contract within a reasonable time from the
moment he became aware of the event and its
effects on the economy of the contract. The
request has to indicate the grounds on which
it is based. What is a reasonable time
depends upon the circumstances of the case.

When a request for revision has been made
the parties have to consult one another with a
view to revising the contract on an equitable
basis in order to ensure that neither party
suffers excessive prejudice (Paragraph 3). A
question arises as to what a party can do if
the other party remains passive or refuses to
negotiate. This may be of importance when a
revision of the contract can be carried
through only with the consent of both parties.
(See Notes 8 and 9 below.) The answer to
this question must be found in the law
applicable to the contract. Under some legal
systems there is a duty of good faith and fair
dealing which a party who does not negotiate
in good faith will violate.

In their contract the parties may opt for any
one of four alternatives to be applied if they
fail to agree on the revision of the contract
within 90 days of the request of revision.
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[lepBast u BTOpast ajJbTepPHATUBHI MOTYT
MPUBECTHU K NMEPECMOTPY KOHTPAKTA TOIBKO
IIPU HAJIMYWU coTyiacus 00€UX CTOPOH.
Y4uTBIBas OTCYTCTBUE OOSI3aHHOCTH
COTJIaIIAThCsl, HEJOCTUKEHUE COTTIAIICHUS
HE MPEJOCTaBISAET HU OJHON U3 CTOPOH
paBo TPeOOBATh OT APYTOil CTOPOHBI
YIUIAThl YOBITKOB MJIM KaKHX-TMOO0 MHBIX
komneHcanui. [lepoe npeanoxenue,
conepskarieecs B maparpadge 5,
IpeIoiaraeT, YTo KOHTPAKT OCTAETCs B
CHUJIE COTJIACHO €r0 MEPBOHAYAIbHBIM
ycnoBusiM. [Ipu oTcyTCTBUM cornamieHus
CTOPOH O €ro NEPECMOTPE BBIABUTAIOILAS
MpeIOKEHNE CTOPOHA MOXKET MOTPeOOBAaTh
OT JPYroi CTOPOHBI JIUIIb NIPOJIIEHNE
MIEpEroBOPOB 32 MpejiesiaMu cpoka B 90 qHew.

Bropoe npemnoxenue, conepkaiieecs B
naparpade 5, mpeaocTaBiIsIeT KaxI01 u3
CTOPOH BO3MOXKHOCTH TepeaaTh 0
HE3aBUCUMOMY nocpeaHuKy. IlocrosaHubli
komuteT MTII no yperynupoBanuto
JIOTOBOPHBIX OTHOIICHUH MPOCUT Ha3HAYHUTh
MOCPEAHHUKA WII KOJIJIETUIO U3 TPEX YICHOB
(cM. "IlpucnocoOneHne KOHTPAKTOB" —
"Adaptation of Contracts", myOnukanus
MTII Ne 326). ITocpeanuk coodmaeT
CTOpPOHAM, BBITMIOJIHEHBI JIU YCIOBUS
nepecMoTpa, MpUBeIeHHBIE B maparpade 1, u
IIPU UX BBIMOJIHEHUU OH PEKOMEH]IyeT
CHpaBeIUBBIA IEPECMOTpP KOHTPAKTA,
rapaHTUPYIOLIH, YTO HUKAKasi U3 CTOPOH HE
MOHECET JOMOJIHUTENBHOTO yiiepoa. MHeHue
U PEKOMEHJIAlNY TIOCPETHUKA HE SBISIOTCS
00s13aTeILHBIMU JIJI CTOPOH (CM. maparpad
6). B cooTBeTcTBUU C maparpadom 7 cTopoHa
00s13aHa T0OPOCOBECTHO M3YyUYNUTh MHEHHUE U
PEKOMEHIALIMY TOCPEAHHUKA COTIacHO CT. 11
(2) yxazannsix [Tpasun MTII o
YPeryJIupOBaHUIO TOTOBOPHBIX OTHOILICHHA.
[Tpu oTCyTCTBUU CcOIIacus CTOPOH Ha
IEPEeCMOTP KOHTPAKT OCTAETCS B CUJIE HA
OCHOBE €T0 MepBOHAYAIBHBIX PEIMUCAHUII.
OTcyTcTBHE corflacus HE O3HA4YaeT
BO3HHUKHOBEHHS 0053aTeIbCTBA 110
BO3MEIICHHIO YyIlepOa MiIi KaKoW-1100 MHOM
KOMIIEHCAIIUH.

TpeTbs u yeTBepTas aIbTEPHATUBBI,

The first and the second alternatives lead to a
revision of the contract only if both parties
agree. Since there is no obligation to agree,
failure to agree does not confer on either
party any right to claim damages or other
compensation from the other. Paragraph 5,
first alternative, lets the contract remain in
force in accordance with its original terms if
the parties fail to agree on a revision. The
party invoking the clause cannot require the
other party to continue negotiations beyond
the 90 days’ time limit.

Paragraph 5, second alternative, gives either
party an option to refer the case to an
independent third person. The ICC Standing
Committee for the Regulation of Contractual
Relations is requested to appoint a third
person (or a board of three members) in
accordance with the Rules for the Regulation
of Contractual Relations of the ICC (see
"Adaptation of Contracts", ICC Publication
No. 326J. The third person gives his opinion
to the parties as to whether the conditions for
revision provided in Paragraph 1 are satisfied
and, if so, he recommends an equitable
revision of the contract which ensures that
neither party suffers excessive prejudice.
The opinion and the recommendation of the
third party are not binding on the parties (see
Paragraph 6). Under Paragraph 7 the parties
have to consider the third person's opinion
and recommendation in good faith in
accordance with Art. 11 (2) of the above-
mentioned Rules for the Regulation of
Contractual Relations. If the parties then fail
to agree on the revision of the contract, the
contract remains in force in accordance with
its original terms. No liability to damages or
other compensation for failure to agree
arises.

Paragraph 5, third and fourth alternatives
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coJziepskaniuecs B naparpade 5,
MPEIOCTABIISIOT KAKIOM U3 CTOPOH MPaBO
TpebOBaTh pelIeHus, KOTOpoe OyIeT uX
O6H3]>IBaTI> B OTHOLICHUHU TOI'O, ABJIAIOTCA JIU
YCIIOBUS IEPECMOTPA BHITIOJTHUMBIMU, U €CITU
11a, TO KAKOH MMEHHO TIEPECMOTP JIOJKEH
OBITH OCYyIIEeCTBIIEH. TpeThs aJbTEpPHATUBA,
coJiepkaniasics B maparpade 5,
MpeyCMaTPUBAET, 4TO MO ucteueHuu 90
THEH Kakas U3 CTOPOH MOXKET MepeaTh
BOIPOC O IEPECMOTPE Ha pa3pelieHue cyia
o011elt IOPUCAUKIIMY WA apOUTPasKHOTO
CyJla, MPeayCMOTPEHHOTO B KOHTPAKTe.

Ecnu cTopoHBI HE TOTOBOPMIIMCH O Mepeaaye
JieNia Ha pa3pelieHue COOTBETCTBYIOIIETO
apOUTPa)KHOTO CyAa, TO KakJasi U3 CTOPOH
MOXeT 00paTUTHCS K JTI000MY Cyy,
TEPPUTOPUATHHO KOMIIETEHTHOMY
paccMaTpuBaTh TaHHOE JIEO.

[Ipu noCTHXEHUH CTOPOHAMHM COTJIAIICHUS O
HOpPSI/IKE pa3pelIeHus cropa npu
3aKJIFOYCHUH KOHTPAKTa WIM B MOMEHT
BO3HUKHOBEHUS CIIOPO COTIACOBAHHBIN UMU
OJIMH UJIM HECKOJIBKO CyI0B OynyT 00aanaTh
HUCKJIIOUUTEIHLHON KOMIIETEHIINEN
paccMaTpuBaTh CIIOPHYIO CUTyaluio. B
HEKOTOPBIX MPABOBBIX CUCTEMAX CYJIbl HE
00J1aJat0T MOJTHOMOYHUSIMH Ha
OCYILIECTBIICHHE MTPUCIIOCOOICHHSI KOHTPAKTa
K HOBBIM o0cTosTenbcTBaM. CorylacHO
TpeTheil anpTepHaTuBe naparpada 5
CTOPOHa, XeJlarollas nepeaars Aejo B Cya, a
TaKXe CTOPOHBI, KOTOPbIE JOTOBOPHIIUCH O
nepeaaye ux Jiesa B Cyabl o01mei
IOPUCIUKIIUH, JOJDKHBI OBITh YBEPEHBI, UTO
CyJbl 00JIaZIAt0T MTOJHOMOYUSAMHU
COOTBETCTBYIOIIUM 00pa30M U3MEHUTD
KOHTPAKT.

YerBepras anbTepHaTHBA (TaK ke, Kak U
BTOpasi) maparpada 5 npenocTaBisieT Kax 10
13 CTOPOH OJMHAKOBYIO BO3MOKHOCTh
00paTUTHCS K MMOCPEHUKY, OTHAKO B 3TOM
Clly4ae pelIeHNne Ha3HAaYEHHOT O
ITocrossnHbIM KOMUTEeTOM MTII MO
YPEryJIUpPOBaHUIO JOTOBOPHBIX OTHOIIEHUN
MIOCPETHUKA SIBJISCTCS 00sI3aTEIbHBIM JUIS
CTOPOH U IOJUIEKUT BKIIIOYEHHUIO B KOHTPAKT

allow either party to apply for a binding
decision as to whether the conditions for a
revision are fulfilled and, if so, what revision
is to be made. Paragraph 5, third alternative,
provides that after the 90 days’ time limit has
expired either party may bring the issue of
revision before the court or the arbitral
tribunal provided for in the contract.

If the parties have not agreed to submit the
case to a particular court of arbitration
procedure, either party may bring an action
in any court which has territorial jurisdiction
to hear the case.

If the parties have made a submission
agreement in the contract or when the dispute
arose, the court or courts thus designated will
generally have exclusive jurisdiction to hear
the case. In some legal systems the courts are
not empowered to adapt a contract to new
circumstances. A party who intends to bring
an action under Paragraph 5, third
alternative, and parties agreeing to submit
their dispute to a court will have to consider
whether that court is empowered to adapt the
contract.

Paragraph 5, fourth alternative, gives either
party the same option to refer the case to a
third person as does the second alternative. In
this case, however, the decision of the third
person appointed by the ICC Standing
Committee is binding upon the parties, and is
deemed to be incorporated in the contract
(see Paragraph 6).
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(cm. maparpad 6).
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