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INPEJUCJIOBUE

Hacrosmee PykoBomerBo Oblio  chopmynupoBano Pabodeld rpymnmol 1Mo  HOBOMY
MeXIyHapOIHOMY dKOHOMUYecKoMy nopsnky Komuccun Opranuzanuu O6bpennHeHHbIX Harmii mo npaBy
mexayHaponHoit Toproeimn (FOHCUTPAJL), B coctaB KOTOpOH BXOIAT Bce 36 TOCYIApCTB - UYJICHOB
IOHCUTPAIJL. IlpencraBuTrend MHOTHX JAPYTHX TOCYIAPCTB W MEKIYHAPOIHBIX OpTraHHU3aIHi
MIPUCYTCTBOBAJIM Ha ceccusax Pabodeii rpynbl B KauecTBe HaOMI0aTeNIel ¥ MPUHUMAJIN aKTUBHOE yJacTHe
B pabote Hax PykoBoacTBoM. Ha Beex ceccusix Paboueii rpymniibl, HOCBAIIEHHBIX pa3padoTke PykoBoacTaa,
npeacenarenem Obi1 r-H Jleitd CeBon (®Puunsuaus). Ilpum paspaboTke riaB, NMpeACTaBISIEMBIX Ha
paccmoTpenne Paboueil rpymme, cekperapuaT KOHCYIBTHPOBAJICS C MPAKTHUYCCKUMHU PAOOTHHKAMU H
JPYTUMH CIIEHUATUCTaMH B 00J1aCTH MEXIYyHApOIHBIX KOHTPAKTOB Ha CTPOMUTENILCTBO 00BEKTOB. Kpome
TOTO, OH UCIOJB30BaJl MHOTOYMCIICHHBIE WCTOYHHUKH, BKJIIOYas MyOJMKalUM, CTaTbUd M JIpyrue
TEKCTyaJIbHBIE MaTEPUabl, & TAK)KE THIIOBBIE KOHTPAKTHI, OOIUE YCIOBHS KOHTPAKTOB U (PaKTUIECKUE
KOHTPAKThl, 3aKJIOYEHHBIE MEXAYy CTOpOHaMH. TakuMe  HMCTOYHHKH  SIBIIIOTCA  CIHIIKOM
MHOTOYHCIEHHBIMH, YTOOBI MOKHO OBLIO YIOMSIHYTH O KaXXIOM M3 HUX OTIEJIFHO; TEM HE MEHEE, CIeIyeT
BBIPAa3UTh TMPU3HATENBHOCTh 32 TOT BKJAJA, KOTOPBIM BHECIM BCE ATH HCTOYHHUKH B IOATOTOBKY
PykoBonctsa. Ilocie Toro kak PykoBozcTBo ObLIO 07100peHo Paboueii rpymmoit, 0HO ObLIO 10paboTaHO U
ytBepxkaeHo FOHCUTPAJI na ee naanaToii ceccuu B aBrycre 1987 rona B ciaeayromend pe3oatonuu:

Komuccust Opranuzaunu O0beanneHHbx Hamuil mo npaBy MeXIyHapOIHON TOPrOBIIH, CChIIAsICh
Ha CBOM IOJTHOMOYHS B COOTBETCTBUU ¢ pesonornueit 2205CXX]) I'enepanbhoit AccamOien ot 17 nexadps
1966 rona, comelcTBOBATH MPOTPECCHBHOMY COTJIACOBAHHWIO M YHHU(DHUKAIMHM IpaBa MEXTyHapOIHOH
TOPTOBIIM W B CBS3M C JTHM YYHTHIBAaTh HWHTEPECHl BCEX HApOJOB, W B OCOOCHHOCTH WHTEPECHI
Pa3BUBAIOIIMXCS CTPaH, B JeJie IHUPOKOT0 Pa3BUTHS MEXAYHAPOIHON TOPTOBIHM, IPUHUMAas BO BHUMAaHNE
pesomtonuu, npuHATHE ['eHepanbHOl AccamOieell MO0 KOHOMHYECKOMY Pa3BHTHIO U YCTaHOBIICHHIO
HOBOTO MEXTYHAPOJHOTO 3KOHOMHYECKOTO TIOPSAKA, YYHTHIBAas, YTO HOPUAMYECKH OOOCHOBaHHBIEC,
cOaaHCHPOBaHHBIE W CIIPABEIJIMBBIE MEXIYHAPOJHbIE KOHTPAKTHI Ha CTPOUTENHCTBO MPOMBINLICHHBIX
00BEKTOB MMEIOT BaXKHOE 3HAUEHHE JUISI BCEX CTpPaH, B OCOOCHHOCTH MAJISi Pa3BHBAIOLIMXCSI CTPaH,
MPHUIEPKUBASCH TOrO MHEHHs, 49To lIpaBoBOoe pPYKOBOACTBO TIO COCTaBICHHIO MEXTYHAPOIHBIX
KOHTPAKTOB Ha CTPOUTEIHCTBO IIPOMBIIIUIEHHBIX 00BEKTOB C ONIPEIEIICHHEM IPABOBBIX BOIIPOCOB, KOTOPHIE
HEOOXOIUMO YYUTHIBAThH B TAKUX KOHTPAKTAX, U C IPEJIOKEHHEM PELICHU I 3THX BOIPOCOB Oy IET MOJIE3HO
JUTSL BCEX CTOPOH, B 0COOGHHOCTH M3 Pa3BUBAIOIINXCS CTPaH, TP 3aKJIIOYCHUH TAKUX KOHTPAKTOB,

1. yrBepxmaer IIpaBoBoe pyxoBoactBo HOHCUTPAJI mo cocraBneHHIO MeXTyHapOIHBIX
KOHTPAaKTOB Ha CTPOUTEIHCTBO MTPOMBIIIJICHHBIX O0BEKTOB;

2. mpennaraet ['eHepanbHON Accam0iiee peKOMEHA0BaTh HCI0Ib30BaHke [IpaBoBoro pykoBoaCcTBa
JTUIAMH, 3aHUMAMOIIAMHUCS  COCTAaBICHHEM MEXKIYHApPOOHBIX KOHTPAKTOB HAa  CTPOUTEIHCTBO
MIPOMBIIIUIEHHBIX 00BEKTOB;

3. mpocur [eHepambHOro cekperaps TMNPHHATH O(PQPEKTHBHbIE MEpBl Ui  IIHPOKOTO
pacIpOCTpaHEH s M COAENCTBHS MCIIOIb30BaHuI0 [IpaBoBOro pykoBocTBa '\ .

Uurarenun MOTyT HamlpaBiATh B CEKpPETapHaT MO HW)KEYKa3aHHOMY aJpecy CBOU 3aMeyaHHs
OTHOCHUTENHFHO PyKOBOJCTBA M MPENJIOKEHHS IO BOIIPOCaM, KOTOPbIE CIEAYET MPUHITh BO BHUMAHHE MIPH
MOBTOPHOM H3/IaHUHU €T0 B COOTBETCTBYIOIIEE BPEMs B OYAyIIIEM.

Cexpetapuar FOHCHUTPAJL
BeHckuii MexayHapOIHbIN LIEHTP,
P. 0. Box 500

Vienna, Austria
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BBEJIEHME

A. Uctopus co3nanns, Ha3HaYeHHe U MeTod PykoBoacTBa

1 — 3. KoHTpakThl Ha CTPOUTEIHCTBO MPOMBIIUICHHBIX OOBEKTOB OOBIYHO SIBISIIOTCS BEChMa
CIIOKHBIMU KaK C TOYKHM 3PEHHUS TEXHUYECKHX AaCIEeKTOB CTPOMTENIBCTBA, TAK M IIPABOBBIX
OTHOILIEHUH MKy cTopoHaMu. O0sS3aTeNbCTBA, KOTOPbIE JOKHBI BBITOIHATHCS MOIPSTIYMKAMU
B COOTBETCTBMM C OSTHUMHM KOHTpPaKkTaMH, OOBIYHO paCIpOCTPAHSIOTCS HA OTHOCUTEIBHO
JUIMTEIbHBIN IIEPUOJT BPEMEHH, HEPEJIKO OXBATHIBAIOINI HECKOJIBKO JIE€T. [I09TOMY KOHTpaKThl Ha
CTPOMUTENBCTBO IPOMBIIUIEHHBIX OOBEKTOB BO MHOIMX OTHOLICHHMAX OTJIMYAIOTCA OT
TpaZMLIMOHHBIX KOHTPAKTOB HA MPOAAXKy TOBAPOB MJIM IperocTasieHue yciyr. ClenoBaTenpHo,
IIPABOBBIE HOPMBI, PEryJIUPYIONIUE 3aKI0YCHHE KOHTPAKTOB Ha MPOAAXKY WM NPEAOCTaBICHHUE
yCIYT, HE MOTYT JOJDKHBIM 00pa3oM perysimpoBaTh MHOTHE BOIPOCHI, BOZHUKAIOILINE B CBS3U C
KOHTPaKTaMM Ha CTPOUTEIBCTBO IPOMBIIUIEHHBIX OOBEKTOB. bbuto ObI I1esecooOpa3sHo U
KeNaTeIbHO, YTOObI Takhe BOIPOCHI PETYIUPOBAINCH CTOPOHAMH Ha OCHOBE IOJIOKEHHIM
KOHTPAKTOB.

4. Pa3paboTka manHoro PykoBojacTBa Obl1a B 00JIBINION Mepe 00yCIOBIIEHa TOHUMaHUEM TOTO, YTO
CIIOHOCTh M TEXHUYECKHH XapakTep O3TOH 00JacTH HEepPeaKOo 3aTPyIHSIOT IONIyYCHHE
3aKa34uMKaMHU MPOMBIIUICHHBIX 00BEKTOB, OCOOCHHO M3 Pa3BUBAIOIIMXCS CTpaH, HEOOXOAUMOU
UHPOpPMALlMM ¥ CIEUUATBHBIX 3HAaHWUH, TpeOyeMbIX Ui pa3pabdOTKU COOTBETCTBYIOIIUX
KoHTpakToB. [loaTromy PyKkoBOACTBO paccumTaHo Ha TO, YTOOBI OKa3bIBaTh OCOOYIO MOMOIIb
HMCHHO TaKUM 3dKa34YHKaM, YUUTBIBAA B TO K€ BPCMs 3aKOHHBIC MHTCPCCHI NOAPAAYUKOB.

5. B PykoBoncTtBe nemaercs MONBITKA IOMOYb CTOPOHAaM B IIEPErOBOPax U B COCTaBICHUU
MEXYHapOJHBIX KOHTPAKTOB HA CTPOUTEIBCTBO IPOMBIIIJICHHBIX 00BEKTOB ITyTEM ONpPEAETICHUS
IIPAaBOBBIX BOMPOCOB, CBSI3aHHBIX C STUMH KOHTPAKTaMH, OOCYKIEHHUS BO3ZMOXKHBIX IOAXOJ0B K
pELIEHUIO 3TUX BONPOCOB U TaM, IJIeé 3TO LeJIeco00pa3Ho, MyTeM NPEeJIOKEHHs BapHaHTOB
peleHui, KOTOpPBIE CTOPOHBI MOT'YT ITOKEJIaTh BKIKOYUTH B CBOM KOHTpaKT. IIpu paccMoTpenuu B
PykoBozncTBe BONPOCOB M B MPEAJIAracMbIX PEIICHUSAX YYHUTBHIBAKOTCS Ppa3iIndMs MEXAy
MHOTOYHMCIICHHBIMU TIPABOBBIMH CUCTEMaMHU, CYIIECTBYIOIIMMHU B MUpE. XOTEIOCh Obl HAAEATHCA,
YTO OJHUM U3 pe3yiabTaToB Bblllycka PykoBojcTBa OyJer CcoAEHCTBHE  Pa3BUTHIO
MEXIYHAPOJAHOI0 B3aUMOIIOHUMAHHS B JI€JI€ BBIABJICHHS U PELICHUs BOIPOCOB, BOZHUKAIOIIUX B
CBSI3M C ’TUMH KOHTPAKTaMH.

6. [IpoMbIIUICHHBIA OOBEKT, KaK OH IMMOHUMAETCSl B JaHHOM PyKOBOJICTBE, MpeacTaBisieT coOoi
COOpPYXKEHHE, KOTOPOE BKIIOYAET OJIMH WK O0Jiee 3TIEMEHTOB 000y IOBAHUS M TEXHOJIOTHUSCKUN
MPOLIECC MPOU3BOJCTBA MPOAYKIMHU. [IpruMepamMu MPOMBINIIEHHBIX OOBEKTOB MOTYT CIY>KUTh
HEe()TEXMMHUUYECKUE 3aBOJIbI, 3aBOJBI [0 MPOU3BOJCTBY yIOOPEHUI U THUAPOIIEKTPOCTAHIH. B
PykoBoncTBe paccMaTpHUBAarOTCS KOHTPAKThl, B KOTOPBIX MOAPSATYUK IMPUHUMAEeT Ha cels
00513aTeNIbCTBO MOCTaBUTh OOOPYJOBAaHUE M MaTepUalbl JUIsI OOBEKTa WM JIMOO MOCTPOUTH
00BEeKT, MO0 OCYIIECTBISATH HAA30p 3a BBIIOJHEHUEM CTPOUTENBHBIX paboT apyrumu. s
KpaTKOCTU 3TH KOHTPAKThl Ha3bIBaloTcsi B PykoBoJCTBE "KOHTpakTamMu Ha CTPOUTEIHCTBO
00bekTOB". B 10TIOTHEHHE K BBIIICYTIOMSHYTHIM 0053aTe€lIbCTBaM, KOTOPBIE MPEICTABIISIOT COO0M
CYIIIECTBO KOHTPAKTOB HA COOPYKEHHE OOHEKTOB, MOAPSIIMK YacTO IPHUHUMAET Ha ce0s ApyTHe
BaKHbIE 00s53aTENbCTBA, TaKUE, KaK MPOEKTHPOBAHHE OOBEKTOB, Mepefaya TEXHOJOTHUU U
oOydeHue mepcoHana 3akazuuka. [[o3TOMy KOHTPAaKThl Ha CTPOHTEIHCTBO OOBEKTOB MOTYT
OTNIMYATbCd OT JAPYTUX THUIIOB KOHTPAKTOB, B KOTOPBIX OTCYTCTBYET OJIMH MK Oosee
BBIIICYIIOMSHYTBIX 3JIEMEHTOB, HAllPUMEpP, OT KOHTPAKTOB, MPEIHA3HAYEHHBIX UCKIIOYUTEIIHHO
JUTSL CTPOUTENBCTBA 3/IaHUM UITU TPAXKIAHCKOTO CTPOUTENHCTBA.

7. TepmMuH "KOHTpPaKT Ha CTPOMTEIIBCTBO OOBEKTOB'" HCIONB3YETCS B JaHHOM PyKOBOJCTBE
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IpocTo JUIst 0003HaUEHMsI TUIIAa KOHTPAKTa, paccMaTpuBaeMoro B PykoBojcTBe, a He Il TOUHOTO
omnpeneneHus: chepbl npuMeHeHus: PykoBoacTBa. X0OTs HEKOTOpbIE pas3zeibl 00CYKIaeMbIX B
PykoBozacTBe BONPOCOB MOI'YT OTHOCHUTBCSI TOJIBKO K KOHTPAaKTaM Ha CTPOUTEIBCTBO OOBEKTOB
(HammpuMep, 00CyXIeHHE IPOU3BOICTBEHHBIX HcTbITaHui B r1aBe XII "IIpoBepka u ucnsITanus B
npoliecce MPOU3BOACTBA M B XOA€ CTPOUTENIBHBIX paboT" MOXKET HE OTHOCUTBCSI K KOHTpaKTaM,
IpeIHAa3HAYEHHBIM UCKIIIOUUTENBHO Ul CTPOUTEILCTBA), JIUIIA, YUaCTBYIOIIKE B IEPErOBOPAX U
COCTaBJICHUHM KOHTPAKTOB, KPOME KOHTPAKTOB Ha CTPOUTENBCTBO OOBEKTOB, TAKXKE MOT'YT U3BJICYb
HEKOTOPYIO 103y U3 PykoBoncrsa.

8. PykoB0/ICTBO OBLIO COCTaBJICHO VISl MCIIOJIB30BaHUS JIMI[AMH, YUYACTBYIOIIUMU HA PAa3INIHBIX
YPOBHSIX B IEPEroBOpax U COCTAaBICHUM KOHTPAKTOB Ha CTPOUTENHCTBO 00BEKTOB. OHO
IPEIHA3HAYEHO JJI FOPUCTOB, IPEACTABISAIOLIMX CTOPOHBI, a TaKXKe JJIsl HEIOPUINYECKOIO
NepcoHalla U COBETHUKOB CTOPOH (HallpuUMep, WHXKEHEPOB), YYaCTBYIOIIHUX B IEPEroBOpax M
COCTaBJICHUM KOHTPAKTOB. PYyKOBOJCTBO TakX € pPAacCUMTAHO Ha OKAa3aHHE MOMOIIM JIUIIAM,
HECYIIUM OOIIyI0 aJAMHHHCTPATHUBHYIO OTBETCTBEHHOCTh 3a 3aKJIIOYEHHE KOHTPAKTOB Ha
CTPOUTENBCTBO OOBEKTOB, U TEM, KOMY HEOOXOAWMO IIMPOKOE MOHMMAHHUE CTPYKTYpBI 3THX
KOHTPAKTOB M OCHOBHBIX ITPABOBBIX ACIIEKTOB, KOTOpPbIE OYAyT MU OXBaThiBaThcA. K unciy Takux
JUIl  MOTYT  OTHOCHUTHCSl,  HAallpUMEp, BBICOKONOCTABJICHHBbIE  JOKHOCTHBIC  JIMIA
MPABUTENHLCTBEHHOTO MUHUCTEPCTBA, MOJ PYKOBOACTBOM KOTOPOTO CTPOHUTCS 00bekT. OmHako
ClIeyeT MOAYEPKHYTh, YTO PyKOBOACTBO HE JOHKHO PaccMaTpUBaThCsl CTOPOHAMHU B KauecTBE
MOJMEHBbl IOPUAMYECKUX WM TEXHUYECKUX KOHCYJIbTAllMil W YCIyr, HpeaoCTaBIseMBbIX
KOMIIETEHTHBIMU COBETHUKAMU-CIIEIIUATUCTAMHU.

9. PyKkoBOJCTBO HE UMEET HE3aBHCUMOTO FOPUIMYECKOTO CTaTyca; OHO PaCCYUTAHO JIMIIb HA TO,
4TOOBI TOMOYh CTOPOHAM B BEJCHUH MIEPETOBOPOB U COCTABJICHUH CBOETO KOHTpaKTa. Pa3nuuHbie
pelIeHusi BOIPOCOB, 00CyKAaeMbix B PyKOBOICTBe, HE OJKHBI PEryJIHpPOBATH OTHOIICHHUS
MEXJIy CTOPOHAMH, €CIIH TOJIbKO OHHM HE COTJIACATCS IMOJHOCTHIO C TAKMMH PEIICHUSMU U HE
OTOBOPAT WX B KOHTPAKTE WJIM €CIIM ITHU PEIICHHS HE BBITEKAIOT U3 MPABOBBIX HOPM B paMKax
NPUMEHUMON cHucTeMbl TpaBa. Kpome Toro, PyKOBOJICTBO paccuMTaHO JHINL Ha OKa3aHUE
MIOMOIIIM CTOPOHAM B BEJICHHH TIEPETOBOPOB M COCTABJICHUN KOHTPAKTA; €r0 MCIOJIh30BAHUE HE
npelycMaTpUBAETCS IS TOJKOBAHHS KOHTPAKTOB, 3aKIIOYAEMBIX JO WU TIOCIE €ro
omnyOJIMKOBaHMS.
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B. Ctpykrypa PykoBoacTBa

10. PykoBOACTBO COCTOUT MX ABYX yacTeil. B
4aCcTH NEPBOM PACCMATPUBAIOTCS BOIIPOCHI,
BO3HUKAIOIINE IO COCTABJIEHUS KOHTPAKTA.
OHu BKIIIOYAIOT ONIPENETICHUE TPOEKTA U €T0
[IapaMeTPOB IyTEM UCCIIEN0BAHUM,
IIPEINIECTBYIOINX 3aKI0YEHUIO KOHTPAKTa
(rmaBa I); pa3nuuHble KOHUENIUA KOHTPAKTAa,
U3 KOTOPBIX CTOPOHBI MOT'YT UCXOJUTSH (TJ1aBa
II); BO3MOKHBIE MPOLIEYPHI 3aKIIOYEHUS
KOHTpakTa (Hanmpumep, NpoBeJICHUE TOProB
WJIH TIEPEroBOpHI 0€3 MpeIBapUTEIbHOTO
MIPOBEACHUS TOPToB) U opMa u
IopUanYecKas cuiia KonTpakra (riasa I1I).
OO6cysxaeHne 3TUX BOIIPOCOB MPECIEAyET JBE
1eJIi: 00paTUTh BHUMAHHUE CTOPOH Ha Ba)XKHbIE
aCIEKThI, KOTOPBIE OHM JOJKHBI PACCMOTPETh
710 HayaJia IeperoBOpoB U pabOThI IO
COCTaBJICHUIO KOHTPAKTa HA CTPOUTEILCTBO
00BEKTa, M YCTAHOBHUTD OIPE/ICIICHHBIC
paMKH, B KOTOPBIX OyA€T MIPOXOIUTh
00CyX/IeHUE MTPABOBBIX BOIIPOCOB, CBA3aHHBIX
C KOHTPAKTOM.

11. XKenarenpHO 00paTuTh 0COO0E BHUMAHHUE
Ha BOIPOCHI, 00cy>xaaBmuecs B riase 11
"Bri0op MeTo1a 3aKTFOYCHUST KOHTpaKTa'.
Pemennie KOHKPETHBIX BOIPOCOB B KOHTPAKTE
MO’KET 3aBHCETh OT KOHLEMIUU KOHTPAKTa,
IpUHATON cTopoHamu. Koraa aTo ymecTHo, B
PykoBozcTBe yKa3bIBaIOTCS pa3InyHbIE
CUTYallUU WIN PELIEHUS, KOTOPhIE MOTYT
OBITh IPUMEHEHBI B COOTBETCTBUU C
Pa3IMYHBIMU KOHUEMIUIMH KOHTPAKTA.

12. B yactu BTOpoil PykoBoacTBa n3naratrorcs
BOIIPOCHI, CBSI3aHHBIE C pa3pabOTKOM
KOHKPETHBIX IOJ0XKEHUI KOHTpaKTa Ha
CTPOUTENTHCTBO 00BEKTOB. B HEt
paccMaTpuBarOTCs BOIIPOCHI, KOTOPBIE
JIOJKHBI OBITH OXBAYEHBI B ITOJIOKEHUSIX
KOHTPAKTOB, U BO MHOTHX CITy4asix
IIPEIIAraloTCs MOAXO0bI K PEIICHHIO dTUX
BOIPOCOB (CcM. TyHKT 16 Hmxke). Takum
00pa3oM, 4acTb BTOPasi COCTABIISIET OCHOBY
PykoBoacrsa. B kax ol riiaBe BTOpOi 4acTH
paccMaTpuBaeTCsl KOHKPETHBIN BOIIPOC,
KOTOPBIM MO>KET BXOJUTh B KOHTPAKT Ha
CTPOUTENBLCTBO 00BEKTOB. [10 BO3MOXKHOCTH,

B. Arrangement of the Guide

10. The Guide is arranged in two parts. Part
one deals with certain matters arising prior to
the time when the contract is drawn up. These
include the identification of the project and its
parameters through pre-contract studies
(chapter I); the various contracting
approaches which the parties may adopt
(chapter II); the possible procedures for
concluding the contract (i.e., tendering, or
negotiation without prior tendering), and the
form and validity of the contract (chapter III).
The discussion of these subjects has two
aims: to direct the attention of the parties to
important matters which they should consider
prior to commencing to negotiate and draw
up a works contract, and to provide a setting
for the discussion of the legal issues involved
in the contract.

11. Particular notice may be taken of the
discussion in chapter II, "Choice of
contracting approach". The settlement of
certain issues in the contract may depend
upon the contracting approach which is
adopted by the parties. Throughout the Guide,
whenever appropriate, the discussion points
out that different situations or solutions may
apply under different contracting approaches.

12. Part two of the Guide deals with the
drawing up of specific provisions of a works
contract. It discusses the issues to be
addressed in those provisions and in many
cases suggests approaches to the treatment of
those issues (see paragraph 16, below). Part
two is thus the core of the Guide. Each
chapter in part two deals with a particular
issue which may be addressed in a works
contract. To the extent possible, the chapters
have been arranged in the order in which the
issues dealt with in those chapters are
frequently addressed in works contracts.
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IJIaBbl PACHOJIATalOTCs B TOM MOPSIKE, B
KaKOM BOIIPOCBHI, PACCMaTPUBAEMbIE B ITHX
Irj1aBax, yallle BCEro U3Jlaratorcs B
KOHTpaKTaxX Ha CTPOUTEIHCTBO OOBEKTOB.

13. B xon1e PykoBozacTBa conepxurcs
aHaIuTU4YeCKuH nHaekc. I[lTomumo Toro, 4ro
3TOT UHJAEKC BBIIIOJIHSET CBOMCTBEHHbIE
UHJIEKCY (PYHKLMH, OH IIpeJHa3HAuEH, B
YaCTHOCTH, JUI TOTO, YTOOBI IOMOYb
YUTATEIIO ONPEACINTD 3HAYEHUE TEPMUHOB,
ucnonb3yeMsix B PykoBoncrtse. Eciun
TEPMHHBI YETKO ONPEACIEHBI B INIaBaX
PykoBoncTBa, MHAEKC OTCHLIAET
II0JIB30BATENS K 3TUM onpezeseHusaM. OnHako
B HEKOTOPBIX CJIydasiX TEPMUHBI HE SABISAIOTCS
caMy 10 ce0e TOYHBIMU ONPEIEICHUSAMU;
CKOpee, 3HaYEHHUE U OXBAaT TEPMUHOB CIEAYET
OIIPEAEIIUTh Ha OCHOBE BCEX IJ1aB, B KOTOPBIX
OHU 00CYXatoTcsl. B Takux ciydasx WHAEKC
OKa)KeT ITOMOUIb M0JIb30BATEIIO B
OIIpEEIICHUN Pa3INYHbIX aCIIEKTOB
00CYXIaIOLINXCs BOIIPOCOB, CBSI3aHHBIX C
TEPMHUHOJIOTHUEH.

C. Pe3iome riias

14. Kaxxnas raBa PykoBoACTBa HAUMHAETCSI C
pestoMme rinaBbl. Pe3rome npegHasHaueHo A
PYKOBOJSIIMX PAaOOTHUKOB, HE SBJISIOIINXCS
IOPUCTaMU, WIH APYTUX COTPYAHUKOB,
KOTOPBIM HEOOXOMMO TOIYYUTh
IpeJCcTaBIeHHE 00 OCHOBHBIX BOIIPOCaX,
OXBAaThIBAEMbIX KOHKPETHBIM THUIIOM CTAaTbU
KOHTPaKTa, HO y KOTOPBIX HET
HEO0XOIMMOCTH B IITyOOKOM U TOJPOOHOM
paccMOTPEHHUH BOIIPOCOB, COACPKALUXCS B
OCHOBHOM TeKcTe Il1aBbl. biiaronaps
O3HAKOMJIEHUIO C PE3IOME 3TH YUTATEIH
MOTYT HOJIYYUTh HEOOXOTUMYIO UM
MH(GOPMALIHIO O PEILICHUH BO3HUKAIOIINX
BOIIPOCOB KaK B OTHOIIIEHUH BCETO KOHTPAKTA,
TaK U B OTHOIIEHUU KOHKPETHBIX MOJI0XKEHUI
u crateil. C TeM 4TOObI MOMOYb TAaKUM
[10JIb30BATENSIM HAaUTH HEOOXOAUMYIO UM
JambHEHITy10 HH(POPMAIHUIO O KOHKPETHBIX
MOMEHTaX, NPeyCMaTpPUBAIOTCA
MIEPEKPECTHBIE CCBUIKU K ITYHKTaM OCHOBHOTO
TEKCTa IJIaBbl, TJIe 00CYKIal0TCsl BOIIPOCHI,
YIIOMSIHYTBIE B pe3toMe. JIuna,
HETOCPEJCTBEHHO 3aHAThIE COCTABICHUEM

13. An analytical index is included at the end
of the Guide. This, in addition to serving the
usual functions of an index, has been
designed in particular to enable the reader to
locate the meanings of terminology used in
the Guide. Where terms are expressly defined
in chapters of the Guide, the index refers the
reader to those definitions. In some cases,
however, terms do not lend themselves to
concise definitions; rather, the significance
and scope of the terms must be gained from
the entire chapters in which they are
discussed. In those cases, the reader will be
assisted by the index in locating the various
aspects of the discussions relating to the
terms.

C. Chapter summaries

14. Each chapter of the Guide is preceded by
a summary. The summaries are designed to
serve the needs of non-legal management or
other personnel who need to be aware of the
principal issues covered by a particular type
of contract clause, but who do not require a
discussion of the issues in the depth or detail
contained in the main text of a chapter. Those
readers might obtain information which they
require about the settlement of issues arising
in the contract as a whole or in particular
types of clauses by reading the summaries
alone. To assist such readers who find that
they would like further information on
particular points, cross-references are
provided to paragraphs in the main text of the
chapter where points referred to in the
summary are discussed. Persons directly
involved in drawing up works contracts, for
whom the main text of each chapter is
principally designed, might find that reading
the summaries provides a useful overview of
the subject-matter and issues covered by each
chapter. They might also use the summaries
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KOHTpaKTa Ha CTPOUTEIICTBO OOBEKTOB, - a
JUTSL HUX MIPEXkJIe BCEro U MpeIHa3HauYeH
OCHOBHOM TEKCT Ka)KJOM I'JIaBEl, - BO3MOYKHO,
oOHapyXar, 94TO YTeHHE Pe3IoMe JaeT
MOJIE3HYIO OOIIYI0 KapTUHY TJIABHOW TEMBI 1
BOIIPOCOB, OXBAThIBAEMBIX KaX0H TJIaBOM.
OHM MOTYT TaKXe UCIOJIb30BaTh PE3IOME B
KauecTBe KOHTPOJIBHOTO MEPEUHS BOIIPOCOB,

Ha KOTOpbIE HEOOXOAMMO 0OpaTUTh BHUMAHHUE

B X0/I€ MEPErOBOPOB U MPU COCTABICHUU
MOJIO)KEHUH KOHTPAKTA.

D. O0wmme 3aMmevyanus

15. OcHOBHOM TEKCT KAXKIOU I'JIaBEI
HAaYMHAETCS C pa3fienna, 03ariaBiIeHHOro
"O6mue 3ameuanus’. OH CITY)KUT CBOETO
po/ia BBEICHUEM K OCHOBHOMY COJIEP>KaHUIO0
TJIaBBI 1 OXBATBIBACT OIPECIICHHBIC
BOIIPOCHI, OTHOCAIIMECA K TJIaB€ B LIETIOM C
TeM, 4TOOBI N30eKaTh TOBTOPEHUS UX B
Ka)KJIOM pa3ielie I1aBbl, K KOTOPOMY OHU
OTHOCATCS. B HEKOTOPBIX clTydasx B paszene
TaKXe pacCMaTPUBAIOTCS. MOMEHTBI, KOTOPBIE
TPYJHO U3JIOKHUTH B KAKOM-TTHOO IPYyTrOM
MECTE TaHHOM TI1aBel. B aTOM paznene
HEPEIKO JIeNIAeTCs CChUIKA Ha JAPYTHE TJIaBhI,
B KOTOPBIX 00CYKIAIOTCSI BOTIPOCHI,
CBSI3aHHEIE C JaHHOW IJIaBOM.

E. Pexomennanum, cpopMyJIMpOBaHHbIE B
PykoBonctse

16. B Tex ciyuasix, Korja 3To 1eaecoo0pasHo,
B PykoBojicTBe copeprkarcs peKkoMeH1aluu
OTHOCHUTEJIBHO CIIOCOO0OB BO3MOKHOI'O
YperyaupoBaHHsl HEKOTOPHIX BOIIPOCOB,
CBSI3aHHBIX C KOHTPAKTOM Ha CTPOUTEIHCTBO
00BEKTOB. VICIIONB3YIOTCS TPU YPOBHS
pekomeH1anuii. Beicinii ypoBEHb
MIPENICTaBIseT COO0M YTBEPKICHUE TOTO, YTO
CTOPOHBI " MOJKHBI" IEHCTBOBAThH
ornpeaeneHHbIM 00pa3oM. OH UCTIONB3YETCS
JIUIIL TOTJA, KOT/1a TaKOW 00pa3 NelCcTBH
SIBIISIETCS JIOTHYECKH HEOOXOIUMBIM HIIH
IOpUINYECKH 00OCHOBAHHBIM. DTOT YPOBEHb
B PyKoBOJICTBE HCTIONB3YETCS YMEPEHHO.
Cpennuii ypoBeHb UCTOIB3YETCA TOTIA,
KoT/Ja JiJIsi CTOpOH "1iesiecoo0pazHo" wim

as a check-list of issues to be addressed in
negotiating and drawing up contractual
provisions.

D. "General remarks"

15. The main text of each chapter begins with
a section entitled "General remarks". This is
intended to serve as an introduction to the
subject-matter of the chapter, and to cover
certain matters which are applicable to the
chapter as a whole so as to avoid repeating
them in each section of the chapter where
they are relevant. In some cases, the section
also deals with points which do not easily fit
elsewhere within the structure of the chapter.
The section often refers readers to the other
chapters where related issues are discussed.

E. Recommendations made in the Guide

16. Where appropriate, the Guide contains
suggestions as to ways in which certain issues
in a works contract might be settled. Three
levels of suggestion are used. The highest
level is indicated by a statement to the effect
that the parties "should" take a particular
course of action. It is used only when that
course of action is a logical necessity or is
legally mandated. This level is used sparingly
in the Guide. An intermediate level is used
when it is "advisable" or "desirable", but not
logically or legally required, that the parties
adopt a particular course of action. A
formulation such as "the parties may wish to
provide", "the parties may wish to consider",
or the contract "might" contain a particular
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">KenaTeNpHO", HO He 00YCIOBICHO
JIOTUYECKH WU IOPUTMYECKU, TPUHSATH
ONpe/IeICHHOE HallpaBlieHue AeiicTBuil. Ha
CcaMOM HU3KOM YPOBHE pEKOMEH AN
UCIOJIb3YIOTCA Takue (OPMYIUPOBKH, KaK
"CTOPOHBI, BO3MOKHO, MTOKEJIAI0T
MpeycMOTpeTh", ""CTOPOHBI, BO3MOKHO,
MI0’KEJIAI0T PACCMOTPETH" UM KOHTPAKT
"MOKET COJIepkKaTh KOHKPETHOE MOJIOKEHHUE.
B HekoTophIX citydasix (OpMyJIHPOBKA,
ucHoJib3yemasi sl 0003HAYCHUS
KOHKPETHOT'O YPOBHSI pEKOMEHAALIHH, 110
MpUYMHAM PEJaKLHOHHOTO XapakTepa
HECKOJIKO OTJIMYAETCs OT MPUBEACHHOU
BBIIIIE; OJIHAKO U3 (POPMYIHPOBKHU JOHKHO
OBITh SICHO, KAKOW YPOBEHB MOPa3yMEBaCTCsI.

F. UnatocTpaTuBHBIE NOT0KeHUS

17. HexoTopsle riaBbl COAEPKAT OJHO WU
HECKOJIBKO "MJUTIOCTPATUBHBIX MOJIOKEHUN",
MPUBOJIUMBIX B CHOCKaxX. OHH BKJIFOYEHBI JIJIS
TOr0, YTOOKI 00JIErYUTE MOHUMAaHUE
BOIIPOCOB, U3JIaraéMbIX B TeKCTE TNaBbl. OHU
TaKKe CIyKat JIJIsl TOTO, YTOOBI OOBSICHHUT,
KaK JIy4Ilie H3JI0KUTh HEKOTOPHIE PEIICHHUS, O
KOTOPBIX TOBOPUTCS B TEKC T€, B YACTHOCTH,
CJIOKHBIE WIIA TPYAHBIE TS pa3paOOTKH.
OpHako cienyer NoA4YepKHYyTh, YTO
WJUTIOCTPATUBHBIC TIOJIOKEHUS HE00s3aTeNEHO
JOJKHBI pacCMaTpUBATHCS B KAUE€CTBE
00pa31oB MOJI0KEHUH, KOTOPBIE TOJIKHBI
OBITh BKIIIOUEHBI B KOHKPETHBIE KOHTPAKTHI.
TouHoe conep:kanue pasaena u
HCIIONIb3yeMbIe (POPMYITUPOBKH MOTYT OBITH
HEOJIMHAKOBBIMH B Pa3HBIX KOHTPAKTAaX.
Kpome Toro, 06bI4HO UMEETCSI HE OJTHO
BO3MOXKHOE PEIICHHE BOMIPOCa, 1axe eCIU B
WJUTIOCTPATUBHOM TMOJIOXKEHUHU COJIEPIKUTCS
JUIIb OJIHA U3 aJbTCPHATHB.
WnmoctpaTUBHBIE MOJIOKEHUS pa3padoTaHbl
B COOTBETCTBHUU C 00IIIEi cXeMOil u
METOJIUKOM, TPUHATHIMU B PYKOBOJICTBE.
[ToaTomMy Ba)KHO, YTOOBI CTOPOHBI, KOTOPHIE
pa3pabaThIBalOT TO WJIK HHOE MOJIOKEHHE
CBOETO KOHTPAaKTa, OCHOBAaHHOE Ha
WJUTIOCTPATUBHOM MOJIOKEHUH, TIIATEIBHO
MIPOBEPUIIH, BITUCHIBACTCS JIM 3TO MOJOKCHHE
TapMOHHYHO B UX COOCTBEHHBI KOHTPAKT.
OOBIYHO WILTIOCTPATUBHBIE TIOJIOKEHUS HE
BKJTIOYAJIKCh B TE€X CIydasix, KOraa

provision, is used for the lowest level of
suggestion. Occasionally, the wording used to
denote a particular level of suggestion is, for
editorial reasons, varied somewhat from that
just indicated; however, it should be clear
from that wording which level is intended.

F. Illustrative provisions

17. Some chapters contain one or more
"illustrative provisions" set forth in footnotes.
They are included in order to make issues
discussed in the text of a chapter easier to
understand. They also serve to illustrate how
certain solutions discussed in the text might
be structured, particularly those that are
complex or may otherwise present difficulties
in drafting. It is emphasized, however, that
illustrative provisions should not necessarily
be regarded as models of provisions that
should be included in particular contracts.
The precise content of a clause and language
to be used in it may vary with each contract.
In addition, there is usually more than one
possible solution to an issue, even though
only one of those possible solutions is
presented in an illustrative provision. The
illustrative provisions have been designed to
fit within the overall scheme followed and
approaches taken in the Guide. It is therefore
important that parties who draft a provision
for their contract based upon an illustrative
provision carefully consider whether the
provision fits harmoniously within their own
contract. In general, illustrative provisions
have not been included where an
understanding of an issue and guidance to
drafting is clearly obtainable from the text of
the chapter, or where a provision dealing with
an issue cannot be drafted in isolation from
the particular contract in which it is to appear.
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MTOHWMaHKE BOIIPOCA M METOIMKA
COCTaBJICHUS MPOCKTA YETKO BBITCKAIOT U3
TEKCTa TJIaBbl WJIH KOTJIa TTOJI0KEHUE,
KacaroIeecs: TOro WM HHOTO BOMPOCa, HE
MOXET OBITh pa3paboTaHO U30JIMPOBAHHO OT
KOHKPETHOTO KOHTPAKTa, B KOTOPKIHA €ro
MIPE/IIOIaracTcsl BKIFOYUTH.

I'JIABA I: UCCJIIEAJOBAHUSI,
HNPEJUIECTBYIOIIME 3AK/IIOYEHUIO
KOHTPAKTA

(Hactb mepBasi)

PE3IOME: UccnenoBaumus,
IIPELIECTBYIONINE 3aKJIIOUEHUIO KOHTPAKTA,
MTOMOTalOT 3aKa34UKY IPUHATDH PEIIEHUE O
3aKJIFOYEHUU KOHTPAKTa Ha CTPOUTEIHCTBO
MIPOMBIIIJIEHHOTO 00BEKTa U ONPEAETUTh
XapakTep u 00beM paboT. B 6onbmmHCcTBE
CJIy4aeB 3THU UCCIIEAOBAHUS OCYLIECTBIISIOTCS
3aKa3YMKOM HITU TI0 IOPYUYEHUIO 3aKa3dhKa
(mynkTsl 1-5) UccnenoBanus,
IIPELIECTBYIONINE 3aKJIIOUEHUIO KOHTPAKTA,
MOTYT BKJIIOYATh UCCIIEIOBAHUS
BO3MOXKHOCTEH (ITyHKT 6), IpeABapUTEIbHbBIE
TEXHUKO-3KOHOMHUYECKHE UCCIIEIOBAHUS
(myHKTBI 7 ¥ 8), TEXHUKO-3KOHOMHUYECKHE
obocHoBaHus (MyHKTHI 9-11) u neTanbHBIC
uccneaoBanus (MyHKT 12).

Ecnu 3aka3zumk He pacnoyiaraeT B paMKax
CBOET0 NMepCoHaNIa KBATU(PUINPOBAHHBIMU
COTPYAHUKAMU JIJIs IPOBEACHUS
HCCIIEIOBAaHUM, IPEAILIECTBYIOINX
3aKJIIOYCHUIO KOHTPAKTa, OH MOXKET
BOCIIOJIB30BaThCsl yCIyraMH Kakon-1n6o
(upMBI, BBICTYTIAIOUICH B POJIN
KOHCYJIbTaHTa, K KOTOPOIl OH MUTaeT
nosepue. upma-KOHCYJIBTAaHT MOKET
BBIOMPATHCS TIyTEM MPOIEAYPHI 0TOOPA,
paccynTaHHON Ha BO3MOXKHOCTh
KOHKYPEHIIMU MEKIY NePCIEKTUBHBIMU
KOHCYJIBTUPYIOUIMMHU pupMamu (yHKT 13).

B kadecTBe 00I11€T0 YCIIOBUS UCCIIEIOBAHMS,
MIPEALIECTBYIOIINE 3aKJIFOUEHUIO KOHTPAKTA,
HE JIOJDKHBI IPOBOUTHCS PUPMO, KOTOpAas
MOXET BBICTYIIaTh B KAYECTBE MOAPSATINKA HA
CTPOUTENLCTBO OOBEKTA, YUUTHIBAS

CHAPTER 1. PRE-CONTRACT STUDIES

(Part One)

SUMMARY:: Pre-contract studies assist the
purchaser in deciding whether to proceed
with an industrial works project and in
determining the nature and scope of the
works. They are in most cases carried out by
or on behalf of the purchaser (paragraphs 1 to
5).

Pre-contract studies may include opportunity
studies (paragraph 6), preliminary feasibility
studies (paragraphs 7 and 8), feasibility
studies (paragraphs 9 to 11) and detailed
studies (paragraph 12).

If the purchaser does not have within his own
staff the expertise necessary to perform the
pre-contract studies, he may wish to consider
engaging an outside consulting firm in which
he has confidence. The consulting firm may
be selected by means of selection procedures
designed to promote competition among
prospective consulting firms (paragraph 13).

As a general proposition, the pre-contract
studies should not be conducted by a firm
which may be engaged as a contractor to
construct the works, due to the potential of a
conflict of interest; although in some highly
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BO3MOYKHBIN KOH(DIIMKT HHTEPECOB; XOTS B
HEKOTOPBIX BBICOKOCTICIIHATU3UPOBAHHBIX
00/1aCTIX, BO3MOYKHO, OKa)KETCs
HEO0OXOIUMBIM, YTOOBI UCCIICIOBAHMS,
MIPE/IIIECTBYIONIHIE 3aKIIFOYCHUIO KOHTPAKTA,
OCYIIECTBISUTHCH MMOTCHIIMATBLHBIM
noapsiraukoM. OTHAKO IS 3aKa3UHKa,
BO3MOYKHO, OBIITIO OBl IPUEMIIEMO, YTOOBI
¢dbupMa, OCyIIeCTBISIBIAST UCCIICTOBAHHS,
MPEIIIECTBYIONINE 3aKIIFOUCHUIO KOHTPAKTA,
MIPOCTO KOHTPOJIUPOBAIA CTPOUTEITHCTBO
00BEKTa, OCYIIECTBISIEMOE IPYTUMU
¢dbupmamu (myHKTHI 14 1 15). C npyrou
CTOPOHBI, B HEKOTOPBIX CIIyYasiX 3aKa34HKy,
BO3MOJKHO, OBIJI0 OBbI BBITOJTHO, YTOOBI pupma,
OCYIIECTBISIONIAs UCCIEIOBAHNUS,
MIPE/IIECTBYIONIHIE 3aKITIOYCHUIO KOHTPAKTA,
BITOCJICJICTBUY TPEOCTABUIIA MPOCKT HIIN
BBICTYIIaJIa B POJIM WH)KEHEPa-KOHCYJIbTAaHTa
0 BOIIpOcaM CTpouTenbcTBa. OIHAKO
3aKa34rK, BO3MOXHO, ITOKEIAET MPUHSITH K
CBEICHHUIO BO3MOXKHOCTh KOH(DITUKTA
WHTEPECOB B ATOM citydae (ITyHKT 16).

I''TIABA II: BBIBOP METOJA
3AKVIIOYEHU A KOHTPAKTA

PE3FOME: 3aka3uuk, HamMmepeBarouumncs
3aKJIFOYUTh KOHTPAKT Ha CTPOUTEILCTBO
MIPOMBIIIIICHHOTO 00BEKTA, MOXKET 3aKJIFOUUTh
JII/I60 OUH KOHTpaKT C OIJHUM Hpe,Z[HpI/IHTI/IGM
WJTU TPYTIIION MPeanpusSTHH, KoTopas Oynet
HCECTU OTBCTCTBCHHOCTD 3a BBIITOJIHCHUEC BCEX
00513aTEJILCTB, HEOOXOTUMBIX IS
3aBepmeHH;1 CTpOI/ITe.HbCTBa, JII/I60 paS,Z[G.HI/ITb
00s13aTeIHCTBA MEXIY HECKOJIbKUMU
CTOpOHaMI/I, 3aKJIFOYUB OTHGHBHBIﬁ KOHTpaKT
¢ Kaxxou u3 Hux. Kpome Toro, 3akazuuk cam
MOJKET IIOCTPOUTE Ty MK UHYIO 4aCTh
o0bekTa. BeiOupaeMblii UM METOJT MOXKET
3aBHCETh OT HECKOJIBKUX (PaKTOPOB
(Hampumep, OT TOTO, SBJISICTCS JIA
TCXHOJIOI'UA, I/ICHOJIBSyCMaH JUTA
CTPOUTETHCTBA 00BEKTA, UCKITIOUNTEITHLHON
COOCTBEHHOCTBIO €IMHOTO ITOCTABIIMKA, HIIH
OT TOT'0, CITOCOOEH JIM 3aKa34YHK
KOOPAMHUPOBATH BHIMOJIHEHUE paboT
HECKOJILKUMU CTOpOHaMu).B pamkax kaxaoro
N3 3TUX METOJ0B CyH_IGCTByK)T paanquIe
BO3MOJKHEIE MTOIXObI K 3aKIF0UYCHHIO

specialized fields it may be necessary for the
studies to be conducted by a potential
contractor. However, it may be acceptable to
the purchaser for the firm which conducted
the pre-contract studies merely to supervise
the construction of the works by other firms
(paragraphs 14 and 15). On the other hand, in
some cases it may be advantageous to the
purchaser for the firm which performs the
pre-contract studies to be engaged
subsequently to supply the design or to serve
as the consulting engineer in connection with
the construction. However, the purchaser may
wish to consider the possibility of a conflict
of interest in that case (paragraph 16).

CHAPTER II. CHOICE OF CONTRACTING
APPROACH

SUMMARY:: A purchaser who intends to
contract for the construction of industrial
works has a choice of entering into a single
contract with a single enterprise or a group of
enterprises, which will be responsible for
performing all obligations needed for the
completion of the construction, or dividing
the obligations among several parties entering
into an individual contract with each party. In
addition, the purchaser may construct a
portion of the works. Which technique he
adopts may depend on several factors (e.g.,
whether the technology to be used in the
works is the exclusive property of a single
supplier, or whether the purchaser has the
capability to co-ordinate the performances of
several parties). Within each of these
techniques, there are different possible
approaches to contracting (paragraphs 1 to 3).
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KOHTpakTa (IyHKTHI 1-3).

[Tonxon K 3aKJIIOUYEHUIO0 KOHTPAKTa, KOraa AJis
BBITIOJTHEHUS BCEX 0053aTENLCTB,
HEO0OXOIUMBIX JJIsl 3aBEPIICHUS BCETO
00BEKTa, HAHUMAETCS OJIUH TOJIPSITIUK, B
HacTod1eM PykoBoJCTBe Ha3bIBaeTCs
3aKJII0OYEHUEM KOHTpakTa "moa kimou". B Tom
cllydae, KOrJa y MOTeHIIHaIbHBIX
MOAPSIIYMKOB "o KITI0Y" 3ampalnBaroTCs
KOHKYPHUPYIOIIUE TEHACPbI, KAKIbIA TAKOH
TeHep OyJIeT OCHOBAH HAa UHANBUAYAITHBHOM
MIPOEKTE yYacCTBYIOIIETO B TOprax
MOJPSAYMKA, U TIOITOMY 3aKa34HK Oyaer
UMETh BO3MOKHOCTh BBIOPATh TOT MPOEKT,
KOTOPBIN B HAUOOJNbIICH CTETIEHN OTBEYAET
ero TpeboBanusM. Bmecrte ¢ Tem nHorga
OKa3bIBACTCS 3aTPYAHUTEIBHBIM MPOBECTU
CpaBHEHHUE PAa3IMYHBIX MpoeKkToB. [loapsagunk
"o k04" MHOrAa MOXKET
PYKOBOJCTBOBATHCS B OOJIbIIEH CTENEHU
CTPEMIIEHUEM TMPE/JIOKUTH BHITOJIHYIO LIEHY,
yeM HEOOXOIUMOCTHIO 00ECIIEYUTH
JOJITOBEYHOCTh, HAJIEKHOCTh U TIPOCTOTY
JKCIUTyaTanuu o0bekTa. C Ipyroi CTOPOHHI,
KaK MPaBUJIO, y HETO HET CTUMYJIA IS
pa3paboTKu Ype3MEPHO CIOKHOTO 0OBEKTa
(myHKTHI 4-6). B HEKOTOPBIX CiTydasX eIUHBIN
MOAPSAYMK, TOMUMO TIPUHSATHS 00s3aTEIILCTB
M0 KOHTPAKTY "MOJI KJIIOY'", MOKET MPUHSThH
Ha ce0s 00s13aTeNbCcTBAa 00ECIIEUHTh MOCIIe
3aBepUICHHS] CTPOUTEIBHBIX paboT
AKCIUTyaTanuoo 00beKTa U IOCTHYb
COTJIACOBAaHHOM MPOEKTHOW MOIIIHOCTH C
MEPCOHAJIOM CaMOT0 3aKa3uuKa Mpu
HCIOJIb30BAaHUHU CHIPHEBBIX MAaTEPUAIOB U
npyrux GakTopoB, YKa3aHHBIX B KOHTPAKTE.
Takoil moaxoj B HacTosIeM PykoBoacTse
HMMEHYETCS 3aKII0YEHUEM KOHTPAKTOB
"nmpoaykmus Ha pyku" (IIyHKT 7).

[TockonbKy €IUHBIA MOAPSTIUK HECET
BBICOKHI PUCK IIPH OCYIIIECTBICHUHU BCEX
paboT, HeOOXOAMMBIX IS 3aBEPIICHHS
00BEKTA, M JOJKEH HECTU PACXOIbI IO
00€eCIeueHHIO 3alTUThI OT TAKOTO PHUCKA,
o0111as eHa 00bEKTa MOXKET OBITH HIKE B
TOM CITy4ae, €CJIi HAHUMAIOTCsI HECKOJIBKO
MOJAPSAYMKOB, YEM B CIy4yae HaliMa eqIHOTO
noapsimurka (myHKT §). [{ns ctpouTenscTBa
KPYITHOT'O TPOMBINIJICHHOTO 00BEKTa KaKoe-

The contractual approach whereby a single
contractor is engaged to perform all
obligations needed for the completion of the
entire works is referred to in the Guide as the
"turnkey contract approach". Where
competitive tenders to construct the works are
solicited from potential turnkey contractors,
each tender will be based on the individual
design of the tendering contractor, and the
purchaser will be able to choose the design
which is most responsive to his requirements.
However, comparison of the different designs
may sometimes be difficult. A turnkey
contractor may sometimes be motivated more
by a desire to offer an attractive price than by
the need to ensure the durability, reliability
and ease of maintenance of the works. On the
other hand he usually has no incentive to
over-design the works (paragraphs 4 to 6). In
some cases, a single contractor, in addition to
assuming the obligations of a turnkey
contractor, may undertake to ensure that after
the works is completed it can be operated and
achieve agreed production targets by the
purchaser's own personnel, using raw
materials and other inputs specified in the
contract. This approach is referred to in this
Guide as the "product-in-hand contract
approach" (paragraph 7).

Since a single contractor bears a high degree
of risk in performing all the obligations
needed for the completion of the works, and
must incur costs to guard against this risk, the
total price of the works may be lower if
several contractors are engaged than if a
single contractor is engaged (paragraph 8).

The construction of a large-scale industrial
works may be beyond the technical or
financial means of a single enterprise.
Accordingly, the purchaser may contemplate
entering a contract with a group of enterprises
able, jointly, to provide the necessary
resources and expertise with which to
construct the works. One means of doing so is
for the purchaser to enter a contract with a
single enterprise which subcontracts for the
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100 OTJENbHOE NPEANPUATHE MOKET HE
pacnojiaratb 10CTaTOYHbIMHA TCXHUYCCKUMHA
WM (UHAHCOBBIMU CPEICTBAMHU.
CrnenoBaTenbHO, 3aKa34UK MOXKET
MOTBITATHCS 3aKIIOYUTH KOHTPAKT C TPYIIION
MPEANPUATHI, KOTOPBIE COBMECTHO MOTYT
pacnosarate HeOOXOJUMBIMU CPEJICTBAMU U
OTIBITOM [T CTPOHUTENbCTBA 00bekTa. OTHON
U3 TaKUX BO3MOKHOCTEH I 3aKa3ynKa
SIBIISICTCS 3aKIIFOUEHUE KOHTPAKTA C KAKUM-
00 OTJENbHBIM NPEAIPUIATHEM, KOTOPOE
3aKJIHOYUT CY6HOI[p$I,Z[BI Ha BBITIOJIHCHUC
HEKOTOPBIX CBOMX O0S3aHHOCTEH 1O
KOHTPAKTY Ha CTPOUTEIBCTBO 00BEKTA
(mynkTel 9 u 10). Eme o1HON BO3MOXKHOCTBIO
JJI1 3aKa34uuKa ABJISICTCA 3aKJIIFOUCHUC
KOHTpaKTa ¢ Tpynnoi npeAnpusiTuii, KOTOpbie
OGTJGI[I/IHHIOTCH JJIs1 BBITIOJIHCHU A
00s13aTeNbCTB NOApsAYNKa. B KOHTpakTe,
BO3MOYKHO, OyJIeT 11e71ecO00pa3HO YETKO
M3JIOKUTH (YHKIIMHA U 00sI3aHHOCTH TaKOH
TPYIIIBI IPEANPUATUN UIIH €€ YIICHOB, C TEM
9TOOBI N30€KaTh HEKOTOPHIX MPABOBBIX
MOCJICACTBHI MCTIONB30BAHMSI TOTO WJIK UHOTO
TEpMHHA, KOTOPBIE MOT'YT BO3HUKHYTb B CHILY
MIPUMEHUMOTO TipaBa (TyHKT 11).

B 3aBucumocTtu oT TOrO0, OyAET U 3TA rpyIIna
MPEANPUATUI IEUCTBOBATh B KAUECTBE
HE3aBHCHUMOTO IOPUINYECKOTO JIUIa, OyIyT
MPUMEHSITHCS pa3U4HbIe cooOpakenus. Ecmu
3Ta rpynna He OyJeT SABIATHCS HE3aBUCUMBIM
FOPUJIMYECKUM JIULIOM, JKEJIATeIbHO
YPEryJIMpOBaTh B KOHTPAKTE BOMPOC O TOM,
JTOJKEH JIM KaKJIbIM U3 WICHOB 3TOW IPYyIIIbI
HECTH OTBETCTBEHHOCTH 3a BBIIIOJHCHHE
00513aTeTTBCTB BCEX WICHOB TPYIIIBI MK KE
OH OyJIeT HECTH OTBETCTBEHHOCTH 32
BBIIIOJHEHUE JIMIIIh CBOUX COOCTBEHHBIX
00s13aTeIBCTB. B KOHTpaKkTe, BO3MOXKHO,
OyJeT JKenaTeabHO yperyaupoBaTh U IPyrue
BOIIPOCHI, BOBHUKAIOIINE B CBA3U C
UCIOJIb30BaHUEM TaKoi (pOpMBI COTIaIeHUs
(myHKTHI 12-16).

B ToM ciyuae, Korna 3aka3uuk JENUT BCE
00s13aTeNIbCTBa, HEOOXOAUMBIE IS
3aBepIICHHS 00bEKTa, MEXKIY ABYMS WIH
0oJiee CTOpOHAMU, OH JIOJDKEH
KOOPJIUHUPOBATH O0BEM U CPOKH
BBITIOJTHEHHS Pa0OT MO KKIOMY KOHTPAKTY
JUIS. BBIIIOJTHEHHST CBOMX 3aJaHUN 1O

performance of certain of its obligations
under the works contract (paragraphs 9 and
10). Another approach is for the purchaser to
enter a contract with a group of enterprises
which has combined to perform the
obligations of the contractor. It may be
advisable for the contract to describe the
responsibilities and liabilities undertaken by
such a group or its members in a clear manner
to avoid implying certain legal consequences
which may arise under the applicable law by
the use of a particular term (paragraph 11).
Depending on whether or not the group takes
the form of an independent legal entity,
different considerations will apply. If the
group has not integrated into an independent
entity, it is desirable for the contract to
resolve the question of whether each member
of the group is to be liable for the
performance of the obligations of all of the
members or only of those which that member
is to perform. It may also be desirable for the
contract to deal with other issues arising in
the use of such an arrangement (paragraphs
12 to 16).

Where the purchaser divides all the
obligations needed for the completion of the
works among two or more parties, he must
co-ordinate the scope and the time of the
performances under each contract so as to
achieve his construction targets. An approach
involving several contracts may facilitate the
use by a purchaser of local contractors to
construct portions of the works. The way in
which the construction is to be apportioned
among the various parties will depend upon
the nature and size of the works and the
national policy followed by the country of the
purchaser (paragraphs 17 to 20).

The risks borne by the purchaser in
connection with the co-ordination of several
contracts could be considerably reduced by
employing a consulting engineer to advise the
purchaser on how to achieve a proper co-
ordination. Alternatively, the purchaser may
engage a construction manager with a wider
scope of responsibility. Another technique is
to have one of the contractors assume
responsibility for some part of the co-
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ctpoutensctBy. [lonxon,
MpeyCMaTPUBAIOIIUH 3aKITIOYCHIE
HECKOJIbKUX KOHTPAKTOB, MOKET O0JIETYHUTh
3aKa34MKy MCIIOJIb30BAHHE MECTHBIX
MOJPSAYMKOB JUISl } CTPOUTENHCTBA
OT/CNBbHBIX YacTei o0bekTa. To, Kak
OTJIeTIbHBIE pa0OTHI IO CTPOUTEIHCTBY OYIyT
pactpenensaTbes MeXay pa3IndHbIMU
CTOpPOHaMH, OyJeT 3aBUCETh OT XapakTepa u
pa3MepoB 00BEKTA, a TAKKE HAIMOHAILHOM
MTOJIMTHKY CTPaHbI 3aKa3unKa (ImyHKThI 17-20).
Pucku, KoTOpbIe HECET 3aKa3YMK B CBSI3U C
KOOpJUHAIMel paboT 1Mo OTAEeIbHBIM
KOHTpPAKTaM, MO>KHO CYIIIECTBEHHO CHU3UTH,
€CJIM HaHATh MH)KEHEpa-KOHCYJIbTaHTa, 1
KOTOPHBIN OyIeT KOHCYJIbTHPOBAThH 3aKa34unKa
0 BOIIpocaM o0ecrieueHus Hauiexanen
KoopJauHaIu. B kadecTBe albTepHATHBBI
3aKa34YMK MOKET HaHATh YIPABIISAIOIIETO
CTPOUTEIHLCTBOM € 0oJiee MUPOKUM KPYroM
oOs13agHOCTEl. Eite omHUM METOIOM
SIBJISIETCS TOT, IPU KOTOPOM OJIMH U3
MOJPSAYMKOB IPUHUMAET Ha ce0s
OTBETCTBEHHOCTH 32 OIMPEIEICHHYIO YacTh
JESTENHOCTH 110 KOOpAWHALUY (TIyHKThI 21-
23). Kpome Toro, 3aKka34rK MOKET CHU3UTh
PUCKH, CBSI3aHHBIE ¢ HAaltMOM OoJiee ueM
OJTHOTO MOAPSATINKA, IPETYCMOTPEB, YTOOBI
OJIUH U3 MOJIPSYMKOB OTBEYAN 32 Mepeaady
TEXHOJIOTUH, 0OecTieyeHe MPOeKTa JIJIsl BCETo
00BEKTa ¥ CTPOUTETHCTBO TJIABHBIX YacTel
00BeKTa. ITOT MOAPSAYUK MOKET OTBEUATh
TaKKe 3a Iepeavy 3aka3unuKy B
COTJIACOBAaHHBIE CPOKH 3aBEPLUICHHOTO
00BEKTa, KOTOPBI MOXKET
9KCILTyaTUPOBATHCS B COOTBETCTBUU C
KOHTPAKTOM, 32 UCKITIOYCHHEM TeX CITyJacs,
KOTI'JIa eMy He TI03BOJISET CIeNaTh 3TO
HEBBITIOJTHEHHE 00s13aTENILCTB APYTOi
CTOPOHOM, HAHATOU MOAPATINKOM (TTyHKT
24). Kpome TOro, 3aka3zuuk MOXKET
MCIOJIb30BaTh TaKOM MOAX0/1, KOT1a OH
3aKJIF0YaeT KOHTPAKT C €AMHBIM TMOIPSTIUKOM
Ha CTPOUTEIHCTBO BCETO 0OBEKTA B
COOTBETCTBUU C TEXHOJIOTUEN U TPOECKTOM,
nepelaHHbIMU STOMY HOJAPSIIYUKY (ITyHKT
25).

CrtpourenbcTBO 00BEKTA MOKET OBITH
OCYIIECTBIICHO B paMKaX COBMECTHOTO
MPEANPUATHS MOAPSTINKA U 3aKa3UHKa.

ordination (paragraphs 21 to 23). The
purchaser may also reduce the risks
connected with engaging more than one
contractor by providing that one of the
contractors is to be responsible for the
transfer of the technology, the supply of the
design for the entire works and the
construction of a vital portion of the works.
This contractor may also be responsible for
handing over to the purchaser at an agreed
time completed works which are capable of
operating in accordance with the contract,
unless he is prevented from doing so by the
failure of another party engaged by the
purchaser (paragraph 24). Another approach
available to the purchaser is to enter into a
works contract with a single contractor for the
construction of the entire works in accordance
with technology and a design supplied to that
contractor (paragraph 25).

The construction of the works may be
affected in the context of a joint venture
entered into between the contractor and the
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CoBMECTHOE MPENNPUITUE UMEET IS KaXKI0H
W3 CTOPOH psiZi IPEUMYIIECTB U HENOCTATKOB
(myHKTBI 26-29). COBMECTHOE MPEATIPUATHE
MOJKET OCHOBBIBATHCSI HA PA3HOOOPA3HBIX
npaBooTHoweHusX. [1pu cozganuu
COBMECTHOI'O IPENIPUATHS CTOPOHAM
CJIEIyeT yUYUTHIBATh COOTBETCTBYIOIIHE
HOPMBI IPUMCHACMOT'O ITpaBa, KOTOPLIC
HEPEAKO SABJSIOTCS 00s3aTeIbHBIMU (ITyHKTHI
30u 31).

I'JIABA III: TIPOLUEJYPA 3AK/IIOYEHUSA
KOHTPAKTA

PE3FOME: CymiectByeT ABa OCHOBHBIX
MOJIX0/1a K 3aKJIFOUEHHUIO0 KOHTPAKTa Ha
CTpOUTENBCTBO 00BeKTa. [Ipn mepBom
MOJIX0/I€ 3aKa34HK Mpeiaraet
MPEINPUATHIM MPEICTABUTH 3asSBKH Ha
CTPOUTENHCTBO O0BEKTA, U KOHTPAKT
3aKITI0YaeTCsl HA OCHOBE 3asIBKH, BEIOPAHHOM
3aKa34YMKOM Ha OCHOBAaHUU O(PHUIIMATHLHOM
nporexypsl Topro. [Ipu BropoM noaxoe
3aKa34uK BEJET NEPEroBOPHI O 3aKIIOYCHUN
KOHTPAKTa C MPEANPUATHIMHA, BHIOPAHHBIMHU
uM 0e3 opuIHaNbHOM MPOIeTyphl TOPTOB.
3aka3uyrK MOXKET HE pacrojararh MoJHON
cB000/101 BBIOOpA TOIX0/1A K 3aKIIFOUEHUTO
KOHTpakTa (IyHKTHI 1-3).

Topru MoryT ObITh TM00 OTKPBITHIMU, JTHOO C
OTpaHUYEHHBIM YHCIIOM y4acTHUKOB. CocTaB
YYaCTHHKOB TOPTOB MOXKET OBITh OTPaHUYCH
TEMU TPEINPHUITHIME, KOTOPBIC OBLITN
BBIOPAHBI 3aKa3YHKOM C ITOMOIIIBIO
MPOLIEAYPHI TIPEIBAPUTEILHOTO 0TOOpA.
CucreMa OTKpPBITBIX TOPTOB, IIPYU KOTOPOUH
BCEM 3aMHTEPECOBAHHBIM MPEATIPUATUIM
MpeJuIaraeTcs MpeICTaBUTh 3asiBKU Ha
CTPOUTENHCTBO 00BEKTA, 00eCreunBacT
KOHKYPEHIIHIO MEXTy TPEINPUATHIMH, HO
MOJKET TaKXke SIBJIAThCS HauOoJee CI0KHON U
JOPOTOCTOSIIEN MPOLETYPOU 3aKITHOUEHUS
KOHTpPAKTa Ha CTPOUTENLCTBO 00bekTa. [Ipu
CHCTEME OTPaHMYCHHBIX TOPTOB, KOT/Ia JIUIIIb
HEKOTOPBIM MPEANIPUATHIM MPEATIaraeTcs
MIPEJCTaBUTh 3asBKH, OIIpeeIICHHAS
KOHKYPEHIIHS CYIIECTBYET, OJIHAKO, KaK
MPaBUJIO, OHA SIBIISIETCS MEHEE 3HAYUTEIBHOM,

purchaser. A joint venture has certain
advantages and disadvantages for each party
(paragraphs 26 to 29). The joint venture may
be based on a variety of legal relationships.
When creating a joint venture, the parties
should take into account the relevant rules of
the applicable law, which are often
mandatory (paragraphs 30 and 31).

CHAPTER III. SELECTION OF
CONTRACTOR AND CONCLUSION OF
CONTRACT

SUMMARY:: There are two basic approaches
to the conclusion of a works contract. Under
the first approach, the purchaser invites
tenders from enterprises to construct the
works, and the contract is concluded on the
basis of the tender selected by the purchaser
through formal tender procedures. Under the
second approach, the purchaser negotiates the
contract with enterprises selected by him
without formal tender procedures. The
purchaser may not have complete freedom to
choose the approach he wishes to adopt in
concluding the contract (paragraphs 1 to 3).

The tendering approach may be implemented
through the open tendering system or the
limited tendering system. Tenders may be
restricted to those of enterprises which have
been qualified by the purchaser in accordance
with pre-qualification procedures. The open
tendering system, under which all interested
enterprises are invited to submit tenders for
the construction of the works, provides
competition among enterprises but may also
be the most formal and costly of the
procedures for the conclusion of a works
contract. The limited tendering system, where
only certain enterprises are invited to submit
tenders, allows for some competition, but
usually less than under the open tendering
system. Negotiation of the works contract
with a number of potential contractors or with
only one such contractor may avoid the need
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YEeM TIPH CUCTEME OTKPBITBIX TOPTOB.
[IpoBeneHue MeperoBOpoB Mo KOHTPAKTY Ha
CTPOUTETHCTBO 00BEKTA C PAIOM
MOTEHIUATBHBIX MOAPSTIMKOB WU JIUIIH C
OJTHAM TaKUM TOAPSTIUKOM MOXKET
ITO3BOJIMTH N30€KaTh HEOOXOIUMOCTH
BBITIOJTHECHUS (DOPMATBHOCTEHN TTPOIIETY Pl
IIPOBEJIEHUS TOPTOB (IIYHKTHI 5-9).

HOpunnyeckue npasa 1 003aHHOCTH CTOPOH,
Y4YacTBYIOLIMX B TOPrax, MOT'yT
pErIaMeHTHPOBATHCS UMIIEPATUBHBIMU
HOpMaMM IPUMEHUMOT0 TpaBa U Ke
MPaBUJIAMHU, YCTAHOBJICHHBIMU KaKUM-JIH0O
KPEIUTHBIM YUpPEXKICHUEM, PUHAHCUPYIOIIUM
npoekT (myHKT 10). Ilpu npoBenenun
OTKPBITBIX TOPrOB, BO3MOXKHO, OyJeT
11€J1ec000pa3HO MPOBECTU MPEIBAPUTEILHBIN
0TOOpP NMOTEHIIUAIBHBIX YYaCTHUKOB C TEM,
YTOOBI OTPAaHUYUTH YHCIIO 3aBOK, KOTOPHIE
OynyT paccMatpuBatbest. OT peanpUsSTHH,
KEJAIoIIUX MMPOUTH MpeIBapUTEIBbHBIA 0TOOD,
MO’KHO IOTpe0OBATh 3aIIOJHUTH BOIIPOCHUK C
LEJIBIO [TOJTyYEHHSI COOTBETCTBYIOILEH
uHpopmanuu o6 3TuX npeanpusTusx. Ha
OCHOBE OTBETOB Ha 3TOT BOIPOCHUK 3aKa34nK
MOJKET BBIOpATh MPEAIPUATHS B
COOTBETCTBHH C YCTAaHOBJICHHBIMU UM
KPUTEPUSIMU TSI IPOXOKICHUS
MpeABapPUTEIIBHOTO 0TOOpa (TTyHKTHI 11-14).

Korna 3aka34uk pacroyiaraet J0CTaTOUYHOM
nH(popManuel OTHOCUTEIIEHO 00BEKTa,
KOTOPBIH TOJKEH OBITh MOCTPOCH, OH MOXKET
HaAIMpPaBUTh MPUTTIAIICHNE TEM MPEATPUATHUSM,
9bH 3asBKH OH XOTel Obl MoTy4uTh. [Ipn
CUCTEME OTKPBITHIX TOPTOB MPEI0KECHUS
PacChUTAIOTCS C MOMOIIBIO0 KAKOTO-THO0
OOBSBIICHHS, KOTOPOE MOXET MyOIUKOBATHCS
Ha MEXIYHAPOJAHOU I MEHEE IUPOKOU
ocHoBe. [Ipu cucreme orpaHM4EeHHBIX TOPIOB
MIPEIIOKEHUS TIPEICTABUThH 3asBKY
pacchbUIatOTCsl MHIMBUTyallbHO
MPEANPUATHIM, OTOOPAHHBIM 3aKa3UUKOM,
BMECTE C IMOJTHOM MOIO0PKON TOKYMEHTOB,
KOTOPBIE JOJKHBI OBITh MPECTABICHBI
MpeinoyiaraeMbIM Y4aCTHUKOM TOProB
(myHkTHI 15-18).

JIOKyMEHTBI, HanpaBJIsieMbIe

to adopt the formalities of the tender
procedures (paragraphs 5 to 9).

The legal rights and obligations of parties
engaging in tendering procedures may be
regulated by mandatory rules of the
applicable law or by the rules of a lending
institution financing the project (paragraph
10). When the open tendering approach is
adopted, it may be appropriate to require
potential tenderers to pre-qualify in order to
limit the number of tenders to be considered.
An enterprise applying to be pre-qualified
may be required to complete a questionnaire
which seeks to elicit relevant information
about the enterprise. On the basis of the
replies to the questionnaire, the purchaser
may select enterprises in accordance with
criteria for pre-qualification which have been
established by him (paragraphs 11 to 14).

When the purchaser has sufficient
information about the works to be
constructed, he may invite tenders from those
enterprises whose tenders are solicited. Under
the open tendering system, the invitation is
communicated by means of an advertisement,
which may be circulated internationally or
more restrictedly. Under the limited tendering
system, the invitation to tender is sent
individually to enterprises selected by the
purchaser, accompanied by a full set of
documents to be provided to prospective
tenderers (paragraphs 15 to 18).

The documents to be provided to prospective


https://miripravo.ru/

MIRIPRAVO.RU —AHanutuka, KoHTpakTbl, Lex Mercatoria

MpenoiiaraeMbIM Yy4aCTHUKaM TOPIoOB, KaKk
MIPABUJIO, BKIFOYAOT HHCTPYKIIMH TSI HUX,
coJieprkarire nHGOPMAaLUIO OTHOCUTEIHHO
MOJITOTOBKH, COJICPIKAaHUS, IPE/ICTABICHUS U
OLICHKH 3as1BOK, a TaK:ke 00pa3Ibl
JOKYMEHTOB, KOTOPbIE YYaCTHHUKH TOPTOB
JOJKHBI IPEJICTABUTh BMECTE CO CBOEH
3asBKOH (ITyHKT 19). DT HHCTPYKLIUU MOTYT
yKa3bIBaTh BCe TPEOOBAHMSI 3aKa3UUKa B
OTHOIICHHH 3as1BOK, BKJIIOYAsi KPUTEPUH, 10
KOTOPBIM OHU OYyIyT OTOMpaThcs. B Tom
cllyyae, KOTJa 3aKa34iK He PeACTaBiIsIeT
Y4aCTHUKAaM TOProB 00paslibl TOKYMEHTOB,
TpeOOBaHMUs 3aKa3UMKa, KACAIOUIHECs ITUX
JOKYMEHTOB, MOT'YT OBbITh H3JI0KEHBI B
MHCTPYKIMAX. XKenaTenbHo, 4TOObI 3aKa34nK
MOATOTOBUJI U MPEICTaBUJ YYaCTHUKAM
TOPTOB JIOTOBOPHBIE YCIIOBHSI, KOTOPBIE JISATYT
B OCHOBY KOHTpPAKTa Ha CTPOUTEIHCTBO
00beKTa. 3aKa3uuK, BO3MOXKHO, ITOKEJIAET
noTpeboBaTh OT Y4aCTHUKOB TOPIOB
MPEJCTaBUTh TAPAHTHUIO, YAOBIECTBOPSIOLIYIO
onpeneneHHbIM KpuTepusiM (myHKThI 20-30).

3asiBKM Ha TOprax, Kak IpaBuJIo,
OTKPBIBAIOTCS B IPUCYTCTBUM YYAaCTHUKOB
TOPrOB WJIM HX MPEACTAaBUTENCH UM Ke
my0IMYHO. B HCKITIOUMTENBHBIX ClTydasx
3asBKM MOTYT OTKPBIBATHCS B YACTHOM
nopsiake 6e3 IPUCYTCTBHSI yYaCTHUKOB.
[Tocne Toro, kak | 3assBKM OTKPHITHI, OHH
COIIOCTABIISIIOTCSA U OLEHUBAIOTCS IS
OIIpeJIeJIEHUs TOT0, KaKas U3 HUX OTBEYAET
TpeOOBAHUAM 3aKa3UUKa U SABISAETCA AJIs HETO
Haunbosee npueMIeMoi. 3aTeM 3aKa3uuK
BbIOMPAET HAWITYYIIYIO 3a8BKYy. B HEKOTOpBIX
ClTydasix 3aKa34uuK MOKET OTKIOHHUTH BCE
3asBkH (MMyHKTHI 31-43). [1pu npoBeneHun
MIEPEroBOPOB 3aKa34YMK YCTAHABIMBAET
KOHTAKT C OJJHUM WJIM HECKOJIBKUMHU
NPEINPUATHIMH, KOTOPBIE, 10 €r0 MHEHHIO,
CIOCOOHBI TOCTPOUTH O0BEKT, HH(DOPMUPYET
UX O CBOMX TPEOOBaHMSX M Mpearaet
IPEICTaBUTh O(epThI. 3aKa3UUK MOKET
MPEJCTaBUTh 3TUM MPEATIPUATUIM
JOKYMEHTBHI C OITMCAaHUEM MACIHITa00B
CTPOUTENBHBIX pabOT U TpeOyeMbIX
OCHOBHBIX TEXHUYECKUX XAPAKTEPUCTHK
00BEKTa, a TaKXkKe ¢ HHPopManuei
OTHOCHUTEJIBHO TPeOYEMBIX IOTOBOPHBIX
ycnoBuid. Kak mpaBuiio, Uit peacTaBIeHHS

tenderers usually include instructions to
tenderers conveying information with respect
to the preparation, contents, submission and
evaluation of tenders, and model forms of the
documents which are to be submitted by the
tenderer with his tender (paragraph 19). The
instructions may specify all the purchaser's
requirements in respect of the tenders,
including the criteria they must meet to be
successful. Where model forms of the tender
documents are not supplied by the purchaser
to tenderers, the purchaser's requirements in
their regard may be set out in the instructions.
It is desirable for the purchaser to prepare the
contractual terms that are to form the basis of
the works contract and to supply them to
tenderers. The purchaser may wish to
consider requiring tenderers to submit a
tender guarantee meeting specified criteria
(paragraphs 20 to 30).

Tenders are usually opened in the presence of
the tenderers or their representatives or in
public. A private opening, without the
tenderers being present, may be justified by
exceptional circumstances. After tenders are
opened, they are compared and evaluated
with a view to identifying the tender which
complies with the purchaser's requirements
and is most acceptable to him. The purchaser
then proceeds to select the successful
tenderer. The purchaser may, in certain
circumstances, reject all tenders (paragraphs
31 to 43). Under the negotiation approach, the
purchaser contacts one or more enterprises
which he judges to be capable of constructing
the works, informs them of his requirements,
and requests offers. Documents describing the
scope of the construction and main technical
characteristics of the works required and
containing the contractual terms required by
the purchaser may be submitted to the
enterprises. No formalities are usually
required for making or evaluating the offers,
or for negotiating the contract. In certain
circumstances the purchaser may be able to
combine the tendering and negotiation
approaches (paragraphs 44 to 47).
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WM OLIEHKU OepT WK AJIsl IPOBEICHUS
IIEPETOBOPOB C LIENbIO 3aKIIOUEHUS
KOHTpaKTa He TpeOyeTcs KaKuX-I100
¢dopmansHOCTEH. B HEKOTOPBIX ciyyasix
3aKa34YMK MOKET COYETaTh MIPOBE/ICHUE

TOPIOB C IIPOBEJICHUEM NIEPETOBOPOB (IIYHKTHI

44-47),

CTOpOHBI MOTYT CYECTh IEIECO00Pa3HBIM
3aKJIIOYUTH CBOE COIVIallleHHE B IMMCbMEHHOMI
¢dopme. CTOPOHBI MOTYT TaKXKe MOXKENATh
COTJIACOBATh BOMPOC O TOM, KOTJ[A IOJKHBI
HAYMHATh IEHCTBOBATh JOTOBOPHBIC
OGHS&TGHBCTB& MCKAY HUMU: B MOMCHT
3aKIIIOYCHHS KOHTPAKTA WJIH YK€ HAYHHAs C
TOU JaThl, KOorjga 6y,Z[GT BBITIOJTHEHO TO WX
WHOE KOHKpPETHOE yclioBUe (TTyHKTHI 49-50).

I'JIABA 1V, OBIIE 3AMEYAHMUSA ITO
COCTABJIEHHIO KOHTPAKTOB

(Hactb BTOpAast)

PE3IOME: Kaxnas cTopoHa MO>KET CUECTh
1esecoo0pa3HbIM pa3paboTaTh IIsl ceOs
IPOLIEIyPY, OTIPENEIISIONIYIO ITAlbI, B
COOTBETCTBUH C KOTOPHIMH HEOOXOIUMO
MIPOBOJIUTH IIEPETOBOPHI 00 YCIOBUAX
KOHTPAKTa U COCTABIATh KOHTPAKT Ha
CTPOUTENLCTBO 00bekTa. Korna npunsra
MpoLEeaypa TOProB 10 3aKII0YCHUS
KOHTpPAaKTa, He0OX0IUMO, YTOOBI
pa3pabOTaHHBINA 3aKa3YMKOM TEPBBINA MTPOCKT
KOHTpaKTa ObLI MpeICTaBlIeH
MOTEHIIUAJIbHBIM YYaCTHUKaM TOPIOB BMECTE
C MPUTIIAIIICHHEM K Y9acTHIO B HUX. Eciu
KOHTPAKT 3aKJII0YaeTcs Ha OCHOBE
MIEPEroBOPOB, MEPBBIA MPOEKT MOXKET ObITH
COCTaBJICH OJHOU U3 CTOPOH 110 OKOHYaHHUH
MIEPEroBOPOB [0 OCHOBHBIM TEXHHUUECKUM H
¢bunancoBbIM BonpocaM. Kaxknas ctopona
MOJKET CYECTh 11eTIECO00PA3HBIM Ha3HAYHUTh
JIUI0, HECYII[E€ OCHOBHYIO OTBETCTBEHHOCTh
3a HaOJr0IeHUE 32 MOATOTOBKON
KOHTPAKTHBIX JIOKYMEHTOB (ITyHKTHI 1-3).

[Ipu cocTaBiieHNN KOHTPAKTa CTOPOHBI
JOJKHBI IPUHUMATH BO BHUMAHHE
MPUMEHUMOE K KOHTpakKTy npaso. Kpome

The parties may find it advisable to reduce
their agreement to writing. The parties may
also wish to agree on when contractual
obligations between them are to arise, either
on their entering into the contract or as from
the date when a specified condition is
fulfilled (paragraphs 49 and 50).

CHAPTER IV. GENERAL REMARKS ON
DRAFTING

(Part Two)

SUMMARY:: Each party may find it desirable
to establish for himself a procedure setting
out the steps which it is necessary to take in
negotiating and drawing up a works contract.
When tendering procedures are adopted prior
to entering into the contract, it is necessary
for a first draft to be prepared by the
purchaser to be submitted to prospective
tenderers with the invitation to tender. If the
contract is entered into on the basis of
negotiations, a first draft may be prepared by
one of the parties after negotiations have
taken place on the main technical and
commercial issues. Each party may find it
useful to designate one person to be primarily
responsible for supervising the preparation of
the contract documents (paragraphs 1 to 3).

In drawing up the contract the parties should
take into account the law applicable to the
contract. They should also take into account
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TOT0, OHU JOJIKHBI YUUTHIBATh
BCEBO3MOXKHBIE COOTBETCTBYIOIINE
UMIIEpaTUBHbIE IPABOBbIE HOPMBI
aJIMUHUCTPATUBHOTO, (PMHAHCOBOTO WU
APYyroro xapakTepa, CyleCTBYIOLINE B CTPaHEe
Ka)KJ0U U3 cTOpOH (ITyHKTHI 4 1 5). CTOpOHBI
MOTYT CUECTb L[EIECO00pPa3HBIM PACCMOTPETh
TUTNIOBBIE (DOPMBI KOHTpPAKTA, OOLIHE YCIOBHS,
TUIIOBBIE OTOBOPKH MJIM paHee 3aKI0YEHHbIE
KOHTPAKTHI KaK BCIIOMOTATeNIbHbIC
MaTepHalbl IpU pa3paboTKe MPOEKTa, XOTsA UX
MIOJIOKEHMS HE JTOJKHBI IPUHUMAThCS 0e3
KPUTHYECKOTO aHain3a (IMyHKT 6).

KoHTpakT MOKHO COCTaBJISATh TOJBKO Ha
OJTHOM SI3bIKE MJIH Ha SI3bIKaX 00CHX CTOPOH,
€CITH X SI3BIKM pa3Hbie. ECIM KOHTpaKT
COCTaBJICH Ha JIBYX SI3bIKaX, )KeJIaTeIbHO
OrOBOPHUTH, KAKOW BapHUaHT SI3bIKA JOJDKCH
HUMETh MTPEUMYIIECTBCHHYIO CHITY B CIydae
MIPOTHBOPEYHS MEX Ty HUMHU. ECITH CTOPOHBI
peyCMaTPUBAIOT, YTO 002 BapHaHTa UMEIOT
PaBHBIN CTATYC, OHHU JOJLKHBI MTOMBITATHCS
BBIPA0OTATh MPUHIUITBI YPETYIHPOBAHHUS
CIIOPOB, BOBHUKAOIIUX B PE3yJIbTATE
MIPOTHBOPEYHS MEXTy BapHaHTaMH (ITyHKTHI 7
u 8).

CTOpOHBI KOHTPAKTAa MOTYT MOXKENATh
OTIpEICTUTh U 0XapaKTepH30BaTh ce0s B
JOKYMEHTE, KOTOPBIN B JIOTHYECKOU
MOCJIE0BATEIBHOCTH UAET NEPBBIM CPEIU
KOHTPAKTHBIX IOKYMEHTOB U KOTOPBIi
JOJKEH UTPaTh POJIb KOHTPOJIHHOTO
JOKYMEHTa TI0 OTHOIICHHUIO K OCTATHHBIM
JOKyMeHTaM. B 3Tom nokymeHTe cineayet
yKa3aTh Ha3BaHUS CTOPOH U UX aJipeca,
OIHcaTh MPeIMET KOHTPAKTA, a TAK¥Ke
yKasarh JaTy ¥ MECTO MOIIMHCAHUS
KoHTpakTa. CTOPOHBI KOHTPaKTa Ha
CTPOUTEIHCTBO OOBEKTA SBIISIOTCS
IOPUANYECKUMH JIMIIAMH, 8 TI0O3TOMY MOTYT
MOKeJIaTh BBISICHUTH J0 3aKIIOUCHUS
KOHTpPAaKTa TaKhe BOMPOCHI, KaK CIIOCOOHOCTD
JAHHOTO IOPUAMYECKOTO JINIIA 3aKIIFI0YaTh
KOHTPAKT, a TAaKXKe MPaBOMOYHOCTh
o(UIHATBEHOTO JTUIIA CBSA3aTh 0053aTETLCTBOM
ropuaryeckoe o (myHKTH 9 u 10).

KonTpakT cieayer ohopMIIsaTh B TUCBMECHHOM
Buje. Kpome Toro, MoxeT OBITH

the different types of relevant mandatory
legal rules of an administrative, fiscal or other
public nature in the country of each party
(paragraphs 4 and 5). The parties may find it
useful to examine standard forms of contract,
general conditions, standard clauses or
previously concluded contracts as aids to
drafting, though their provisions should not
be adopted without critical examination
(paragraph 6).

The contract may be drawn up in only one
language version, or in the two languages of
the parties where those languages differ. If
the contract is drawn up in two language
versions, it is advisable to specify which
version is to prevail in the event of a conflict
between the versions. If the parties provide
that both versions are to have equal status,
they should attempt to provide guidelines for
the settlement of disputes arising out of a
conflict between the versions (paragraphs 7
and 8).

The parties may wish to identify and describe
themselves in a document which is designed
to come first in logical sequence among the
contract documents, and to perform a
controlling role over the other documents.
That document should set forth the names of
the parties, their addresses, the subject-matter
of the contract, and also record the date on
which and the place at which the contract was
signed. Parties to works contracts are usually
legal entities, and the parties may wish to
investigate prior to entering into the contract
such issues as the capacity of the entity to
enter into the contract and the authority of an
official to bind the entity (paragraphs 9 and
10).

The contract should be reduced to writing. It
may, in addition, be desirable for the
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KeIaTeIbHBIM YETKO OTPE/ICITHTh
JIOKYMEHTBI, COCTABIISIONINE KOHTPAKT, U
MPEIYyCMOTPETh TIOJIOXKECHHUS JIs1 YCTPaHEHHS
HECOOTBETCTBUI MEKy KOHTPAKTHBIMHU
nokymeHTamu (myHKTHI 11 1 12). CtopoHsl,
BO3MOXKHO, TIOXKENIAI0T YTOYHUTH, B KAKOM
Mepe YCTHBIH OOMEH MHEHHSIMH, TIEPETHCKA U
MPOEKTHI IOKYMEHTOB, TIOSIBUBIIIHECS B X0OJI€
MIEPEroBOPOB, MOTYT UCIIOJIB30BATHCS IS
TOJIKOBaHHSI KOHTPAKTHBIX IOKYMEHTOB
(myHkT 13).

CTOpOHBI, BO3MOKHO, MOXKEIAIOT
MPEeyCMOTPETh, YTOOBI 3arOJIOBKU U TIOMETKH
Ha TIOJISIX, UCIIOJIb3YEMBbIe I 00JIeryeHus
YTeHHsI KOHTPAKTa, He PACCMaTPHUBAIIUCH KaK
3aTparvBarolliye uX rnpasa U 00s13aHHOCTH.
IIpu KemaHuy KOHTPOJIbHBIM KOHTPAKTHBIN
JOKYMEHT MOKET COJIepKaTh JIE€KJIapaTUBHYIO
9acTh C ONMKMCAHUEM IPeIMeTa KOHTPAKTA WK
KOHTEKCTA €T0 3aKII0YeHUS (ITYHKTHI 14 u
15).

KoHTpakTsl Ha CTPOUTENHCTBO OOBEKTA HACTO
TpeOYIOT, 4TOOBI OJTHA CTOPOHA YBEOMIISLIIA
JPYTYIO O HEKOTOPBIX (pakTax min
oOcTosaTenscTBax. JKenareasHo, UTOOBI BCe
YBEJIOMJICHHSI IPOU3BOIUIIUCH B TUCHBMEHHOMN
¢dbopme. CTOpOHBI, BO3MOXKHO, ITOXKETAIOT
OIPENIeIUTh MOMEHT, C KOTOPOTO
YBEJAOMJICHHE CUUTAETCS JCHCTBUTENbHBIM:
100 C MOMEHTA OTIPABKU yBEIOMIICHHUS
KaKoH-J1M00 CTOPOHOM, TMOO0 ¢ MOMEHTA
MOJTyYEHHUs YBEIOMIICHHS IPYTOil CTOPOHOM
(myskThI 18-21). CTOpOHBI, BO3MOXHO,
MOKEJIAI0T OMPEICTUTh B CBOEM KOHTPAKTE
IOPUANYECKHE MTOCIEACTBHS OTCYTCTBUS
yBEIOMIIEHHUSI (ITyHKT 22).

CTOpOHBI MOTYT CUECTh L1€JIECO00Pa3HBIM
JaTh OMpPEJIETICHUS KIIFOUEBbIX CIIOB WIH
KOHLEMNIUH, UCIIOJIb3YEMBIX B UX KOHTPAKTE.
Ecnu onpenenenue 10KHO HCTIONB30BATHCS
Ha IPOTSHKEHUU BCErO KOHTPAKTA, €0 MOYKHO
BKJIFOUUTH B KOHTPOJIbHBIA KOHTPAKTHBIN
nokymeHt. [lpu ¢popmynupoBanumn
oTpesieNieHUH, OTHOCAIIUXCA K UX KOHTPAKTY,
CTOPOHBI MOT'YT CUECTb I€JIECO00pa3HBIM
paccMOTpeTh ONpeesIeHUs, TPUBOIUMBIE B
KOHKPETHOH I'JIaBe, a TAK)Ke ONHMCAaHNE
KOHUEMIUI, cofepKaIUXCsl B IPYTUX TIIaBax
naHHoro PykoBozctsa (IyHKTHI 23-26).

documents forming the contract to be clearly
identified, and rules provided for resolving
inconsistencies between contract documents
(paragraphs 11 and 12). The parties may wish
to clarify the extent to which oral exchanges,
correspondence and draft documents which
came about during the negotiations may be
used to interpret the contract documents
(paragraph 13).

The parties may wish to provide that headings
and marginal notes used in the contract to
facilitate its reading are not to be regarded as
affecting their rights and obligations. If
considered desirable, recitals may be included
in the controlling document to describe the
object of the contract, or the context in which
it was entered into (paragraphs 14 and 15).
Works contracts frequently require a party to
notify the other party of certain events or
situations. It is desirable to require that all
notifications be given in writing. The parties
may determine the time when a notification is
effective: either upon dispatch by the party
giving the notification, or upon delivery to the
party to whom the notification is given
(paragraphs 18 to 21). The parties may wish
to specify in their contract the legal
consequences of a failure to notify (paragraph
22).

The parties may find it useful to define
certain key words or concepts which are used
in their contract. If a definition is to apply
throughout a contract, it may be included in
the controlling contract document. In
formulating definitions relevant to their
contract, the parties may find it useful to
consider the definitions given in this chapter,
and descriptions of concepts contained in
other chapters of this Guide (paragraphs 23 to
26).
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I''IABA V. OIIMCAHUME PABOT "
IF'APAHTUSA KAYECTBA

PE3IOME: Heobxoaumo, 4ToObI B KOHTPAaKTe
JaBaJIOCh TOYHOE OMHCAaHUE TIOJJIEKAIIETO
CTPOUTENBCTBY OOBEKTA UM YacTU OOBEKTA.
BriOpanHbIif 3aKa34MKOM METO]T 3aKTIOUEHUS
KOHTpPAKTa U MPHUHSTAS MIPoLeaypa
3aKJIIOUYEHHUS KOHTPAKTa MOTYT OMPENESTh
BOIIPOC O TOM, KaKasi i3 CTOPOH JOJKHA
MOATOTOBUTH JIOKYMEHTBI, COJIepKallne
OIMHMCaHUE CTPOUTEIBHBIX padOT, KOTOPHIC
OyyT BeIMOJHEHHI (MMyHKTHI 1 1 2). O0beM
CTPOUTENBHBIX PA0OT U TEXHUYECKUE
XapaKTEPUCTUKHA OOBEKTa MOTYT OBITh
OTpakKeHbI B OCHOBHOM KOHTPAKTE, a TAKXKE B
crenupuKanusix, yepTexax u CTaHIapTax.
CropoHaMm ciielyeT 4eTKO ONpeeInTh
coJieprKallfe TaKkoe OMKUCaHNe JOKYMEHTHI,
SBJIAIOINECS YaCThIO KOHTPAKTa (IIyHKTHI 3 U
4). TexHUYECKHE XapaKTEPUCTHUKUA 0ObEKTa
WM 000pYI0BaHMSI, KOTOPOE CTAHET YACTHIO
00BEKTa, MOTYT OBITH ONIPEACIICHBI TyTEM
yKa3aHUs TPOU3BOJICTBEHHOW MOIIIHOCTH, a HE
MyTEeM CCBUIKU Ha KOHCTPYKIUIO, MaTepUaIIbl
1 KayecTBO paboT. Bmecte ¢ Tem s
HEKOTOPBIX 3JIEMEHTOB (HapUMep,
MaTEepUaIoB) MOKET BO3ZHUKHYTh
HE0OXOIUMOCTh YCTAHOBUTH TEXHUYECKUE
XapaKTePUCTHKHU MTyTEM CChUIKH Ha
COOTBETCTBYIOIIIME MTOKA3aTEIN KauecTBa
(myHKTBI 8 1 9).

B cnenudukanusx MoxxeT conepkaTbes
TEXHUYECKOE OIMCaHue o0beMa
CTPOUTENBHBIX pabOT, KOTOPBIE TOJIKHBI OBITH
BBINOJIHEHBI, & TAKKE TEXHUYECKHE
XapaKTepUCTUKH 000pyIOBaHUS U
MaTepHaoB, KOTOPbIE JOJKHBI CTaTh YacThIO
oobekTa (myHKT 10). Cnenndukanum MoryT
COJIepKaTh Kak oOIIKe, TaK U ClelUalIbHbIE
nosnoxenus (myHkTol 11 u 12). [ns
Pa3IUYHBIX YIEMEHTOB CTPOUTENILHBIX padoT
XapakTep crneuupukanuii MOXeT ObITh
pasnmuuHbIM (ITyHKT 13).

TexHnuecKkue XapakTepUCTUKU HEKOTOPBIX
3JIEMEHTOB CTPOUTENIBHBIX pabOT MOTYT
ONPEIEHATHCS ITyTEM CChUIKM Ha CTAH/IAPTHI.

CHAPTER V. DESCRIPTION OF WORKS
AND QUALITY GUARANTEE

SUMMARY: It is essential that the contract
precisely describe the works or portion of the
works to be constructed. The contracting
approach chosen by the purchaser, and the
procedure adopted for concluding the
contract, may determine which party is to
prepare the documents describing the
construction to be affected (paragraphs 1 and
2). The scope of construction and the
technical characteristics of the works may be
reflected in the principal contract document,
and in specifications, drawings and standards.
The parties should clearly identify the
descriptive documents which form part of the
contract (paragraphs 3 and 4). The technical
characteristics of the works, or equipment to
be incorporated in the works, may be
described in terms of operating capability
rather than by reference to designs, materials
and workmanship. However, in respect of
some items (e.g., materials) technical
characteristics may need to be described by
reference to appropriate requirements as to
the quality (paragraphs 8 and 9).

Specifications may describe in technical
language the scope of the construction to be
affected, and the technical characteristics of
the equipment and materials to be
incorporated in the works (paragraph 10).
Specifications may have general and special
provisions (paragraphs 11 and 12). The
character of specifications may differ in
respect of various elements of the
construction (paragraph 13).

The technical characteristics of certain
aspects of the construction may be defined by
reference to standards. The specified
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XKenarenbHo, YTOOBI yKa3aHHBIE CTAHAAPTHI
HMENH MEXAYHAapOJHOE IPU3HAHUE U LIUPOKO
npuMeHsnch. ClieyeT 4eTKO ONpeleIuTh B
KOHTPAKTE MPUMEHUMBIE CTaHIAPTHI (ITyHKTHI

14-16).

UepTexu MOKa3bIBaOT B rpaduieckoit opme
pa3IUYHbBIE COCTaBHBIC YacTu 00bekTa. B
HEKOTOPBIX CITydasx 3aKa3uuk oOecreunBaeT
0a3MCHbIC YEPTEKH, a MOAPATINK 00s3aH
MOATOTOBUTH OJAPOOHBIE YEPTEKH, B
KOTOPBIX pa3padaThIBAIOTCS TEXHHUECKUE
ujeu, coaepkaiecs: B 0a3UCHBIX YyepTexax.
KoHTpakT MOXeT mpeaycMaTpuBaTh, 4To
MOAPOOHBIC YEPTEIKU JTOJKHBI OBITH
MIPEJICTABJICHBI 3aKa3YHKY Ha YTBEPKICHUE
(myskThI 17-19). Cnenudukanuy 1 4epTexu
MOTYT OBITh HETOUHBIMH WU HETIOJTHBIMU TN
MOTYT HE COOTBETCTBOBATH IPYT APYTY.
[lenecooOpa3Ho ompeennuTh, Kakas u3
CTOPOH JIOJDKHA HECTH PacXopbl,
BO3HUKAIOIINE B CBS3H C MIPEICTABICHHEM
HETOYHBIX, HETIOJIHBIX UJIH HE
COOTBETCTBYIOIIUX JIPYT APYTY
cneunpukanuii u yeprexeit (myHkTol 20-22).

KontpakT MoxeT onpenensite, B Kakoi
CTETIeHH CTOPOHA JIOJIKHA COOII0IaTh
KOH(HICHIIMATBbHBIN XapaKTep TEXHUIECKON
JTOKYMEHTAIlUH, PEIOCTABIICHHON APYTroi
CTOPOHOM, U B HEM MOTYT YKa3bIBaThCA
MOCJIEACTBHS HECOOIIOIEHUS UX
KOH(UIEHITMATEHOTO XapakTepa. KoHTpakT
MOXET MpeyCcMaTpUBaTh Nepeavy
3aKa34uKy MpaBa COOCTBEHHOCTH Ha
TEXHUYECKYIO IOKYMEHTALHUIO,
MPEACTABICHHYIO MOAPSTYMKOM, HO OH
MOXET OrPAHUYUBATH LEJH, 11 KOTOPBIX
3aKa34UK MOXKET HUCIONb30BATh ITY
JOKYMEHTAIUIO (ITyHKTHI 23-25).

I{enecooOpa3Ho MPeayCMOTPETh TAPAHTHIO
KauecTBa, 10 KOTOPOU MOJPSAYNK MIPUHIMACT
Ha ce0s1 OTBETCTBEHHOCTH 3a Je(EKTHI,
KOTOpBIE OBLII OOHAPYKEHBI U O KOTOPBIX
eMy OBLIO COOOIIEHO /10 UCTCUCHHS
rapaHTUIHOTO CPOKa, YKA3aHHOTO B
KoHTpakTe. CTOPOHBI, BO3MOXKHO, ITOXKEIIAI0T
MPEeyCMOTPETh HEKOTOPhIE OTPAHUYCHUS
OTBETCTBEHHOCTH IMOAPSIINKA B paMKax 3TOM
rapaHTuu (MyHKThI 26 u 27). [Ipu

standards should be internationally accepted
and widely used. The standards to be applied
should be clearly identified in the contract
(paragraphs 14 to 16).

Drawings show in diagrammatic form the
various component parts of the works. In
some cases, the purchaser supplies basic
drawings, with the contractor being obligated
to prepare detailed drawings which elaborate
the technical ideas already contained in the
basic drawings. The contract may provide
that the detailed drawings are to be submitted
to the purchaser for his approval (paragraphs
17 to 19).

Specifications and drawings may be
inaccurate or insufficient, or inconsistent with
one another. It is advisable to determine
which party is to bear the costs occasioned by
the supply of inaccurate, insufficient or
inconsistent specifications and drawings
(paragraphs 20 to 22).

The contract may determine the extent to
which a party is to treat as confidential
technical documents supplied by the other
party, and the consequences of a breach of
confidentiality. The contract may provide for
the transfer to the purchaser of ownership of
technical documents supplied by the
contractor, but limit the purposes for which
they may be used by the purchaser
(paragraphs 23 to 25).

It is advisable to provide for a quality
guarantee under which the contractor assumes
liability for defects discovered and notified
before the expiry of a guarantee period
specified in the contract. The parties may
wish to provide for certain limitations to the
contractor's liability under the guarantee
(paragraphs 26 and 27). Various factors may
be taken into account in determining a
reasonable length for the guarantee period. It
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ONpEIEICHUN PA3yMHON MPOJOIKUTEIIBHOCTH
rapaHTUIHOTO CPOKA MOTYT OBITh YUTCHBI
pasznuunbie GakTopsl. [{enecoobpazHo
ONPEAEINUTD, KOTJa HAYMHAETCS TapaAHTUHHBIN
CPOK U IIPHU KaKUX 00CTOSTENIbCTBAX 3TOT
CPOK MOKET OBITh poJieH (MMyHKTHI 28-31).

T'JTIABA VI. IEPEJAYA TEXHOJIOTUHN

PE3IOME: 3akazuuky norpe0yroTcs 3HaHUS
TEXHOJIOTHYECKUX MPOLECCOB, HEOOXOMMBIX
IUIs1 IPOU3BOJICTBA HA IIOCTPOCHHOM O0BEKTE,
a TaKk)Ke TeXHU4eckas nHpopMauus u
MIPOU3BO/ICTBEHHBIC HABBIKH, HEOOXOAUMBIE
IUIsL €10 KCIUTyaTalluu ¥ 00CITyKMBaHUS.
Ilepenaya 3aKka34uuMKy 3TUX 3HAHUH,
MH(pOpMaLUU U TPOU3BOICTBEHHBIX HAaBBIKOB
4acTo Ha3bIBaeTCA Nepeiadeil TEXHOIOTUU
(myHKT 1).

Jl5g yperyanupoBaHusi BOIPOCOB, KaCAIOIUXCS
nepeayr TEXHOJIOTUU U BBITIOJIHEHUS APYTUX
00513aTeNILCTB, HEOOXOAUMOTO JJIs
CTPOUTENHCTBA O0BEKTA, B KOHTPAKTE MOTYT
OBITh IPUHATHI PA3JIUYHbIE TOAXOAbI (TyHKT
2). Cama nepeniaya TEXHOJIOTUUA MOXKET
OCYIIECTBISATHCS PAa3INYHBIMU MY TIMH,
HampuMep, Yepe3 JIUIEH3UPOBAHKE
MIPOMBIIIIICHHOW COOCTBEHHOCTH (TIYHKT 3)
CO3/IaHHE COBMECTHOTO MPEIIPUITUS MEKITY
cTopoHaMu (TIYHKT 4) WK TIPEIOCTABICHUE
KOH(HIESHIINATLHOTO HOY-Xay (ITyHKT 5).
Nudopmanivs v npou3BOACTBEHHbIE HABBIKH,
HEO0OXOUMBIE JUIS SKCILTyaTallui U
o0cmy)KMBaHUsI 00BEKTa, MOTYT OBITh
MepelaHbl MyTeM MOATOTOBKH ITepCOHAaa
3aKa3yMKa WK MPel0oCTaBICHUS
JOKyMEHTaluu (IIyHKT 6).

XapakTep onucaHus TEXHOJIOTUU MOXKET
3aBUCETh OT BHIOPAHHOTO B KOHTPAKTE
noaxona (myHKT 11). [Ipu pemennn Bonpoca
O TOM, JIOJIXKHBI JIM HAJIaraTbCs pa3inyHbIe
OTpaHUUYEHUS HAa UCIIOJIb30BAHUE 3aKa3UYMKOM
TEXHOJIOTUH, CTOPOHAM CJIeyeT IPUHATh BO
BHUMaHHE UMIIEPATUBHOE 3aKOHOJATENBCTBO,
KOTOPOE MOXKET PEryJIMpOBaTh TaKHUe
OTpPaHUUYEHUS, U MTONBITATHCS COIIACOBATh
cOaaHCUPOBaHHbIE MTOJIOKEHUS,

is advisable to determine when the guarantee
period commences to run, and the
circumstances in which the period may be
extended (paragraphs 28 to 31).

CHAPTER VI. TRANSFER OF
TECHNOLOGY

SUMMARY:: The purchaser will require a
knowledge of the technological processes
necessary for production by the works, and
require the technical information and skills
necessary for its operation and maintenance.
The communication to the purchaser of this
knowledge, information and skills is often
referred to as the transfer of technology

(paragraph 1).

Differing contractual arrangements can be
adopted for the transfer of technology and the
performance of the other obligations
necessary to construct the works (paragraph
2). The transfer of technology itself may
occur in different ways, for example, through
the licensing of industrial property (paragraph
3), through the creation of a joint venture
between the parties (paragraph 4) or the
supply of confidential know-how (paragraph
5). The information and skills necessary for
the operation and maintenance of the works
may be communicated through the training of
the purchaser's personnel or through
documentation (paragraph 6).

The manner in which the technology is to be
described may depend on the contractual
arrangements which are adopted (paragraph
11). When deciding whether various
restrictions are to be imposed on the
purchaser's use of the technology, the parties
should take into account mandatory
legislation which may regulate such
restrictions and should attempt to negotiate
provisions which are balanced and which
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HaJIararoIye JUIIb T¢ OTPAHUYCHUS, KOTOPBIC
HCOGXOI[I/IMBI JJIs1 3allIUThI 3aKOHHBIX
WHTEPECOB KaXKJI0W CTOPOHBI (TyHKTHI 12-16).

["apanTim, KOTOpPHIE TOMKHBI OBITH
MPEIOCTABIIEHBI MOAPSTIUKOM, MOTYT
3aBHCETh OT BHIOPAHHOTO B KOHTPAKTE
noaxoja. B HeKOTOpBIX cayyasx
HEO0OXOUMOCTHU B OT/ICTHHON TapaHTHH B
OTHOIIEHUU TEXHOJIOTUU MOKET HE OBbITh, B TO
BpEMS KaK B JPYTHX CIyYassX MOXKET
MPEIOCTaBIATHCA 00YCIIOBICHHAS TapaHTHUs
TOTO, YTO HCIIOJIb30BAHUE TEXHOJIOTHH
NpuBeIeT K (PYHKITMOHUPOBAHUIO OOBEKTA B
COOTBETCTBUU C YCTAHOBICHHBIMU
rapameTpamu, eclid Oy ayT cOOJTI0IeHbI
onpeneneHHbie ycinosus (myHkT 17). Lena,
yIUTayuBaeMasi 3a repeaBacMyo
TEXHOJIOTHIO, OOBIYHO OTIPEICIIIETCS B BUIC
naymaibHOW CyMMBI HIIM B hOpMeE POSUITH
(myskTsl 18-20).

CTOpOHBI MOTYT IOKEJIaTh BKIIOUUTDH B
KOHTPAKT 00s13aTE€IBCTBO MOAPSAUUKA O TOM,
YTO MCIIOJIb30BaHHE NEPEAAHHON TEXHOJIOTUH
HE MPHUBEIET K BOSHUKHOBEHUIO HCKOB KaKOM-
1100 TPEeThEN CTOPOHBI, YbH IIPABA
MIPOMBIIIJICHHON COOCTBEHHOCTH MOTYT OBITh
HapyllIeHbl IPUMEHEHUEM 3TOH TEXHOJIOTHH
(myHKT 21). OHM MOTYT MOX€ENaTh YTOUHUTh
porenypy, KOTOpoil oHM OyIyT clie10BaTh, a
TaK)Ke CBOM IpaBa U 0053aHHOCTH B CIIy4ae
BO3HUKHOBEHUS MCKa TPEThEH CTOPOHBI
(myHKT 22).

HO,Z[pSII[‘II/IK IIOKEJIAaCT BO3JIOXKUTH HA
3aKa34nKa 00s3aHHOCTh COXPAHSThH
KOH(HISHIIMATBHBIN XapaKkTep MepeJaHHOTO
HOYy-Xay. B KOHTpaKTe ciemyeT 4eTKo
OIpEeJIeNIUTh, HACKOJIBKO KOH(UICHIINAIbHOM
SBIISICTCS TIEpeaHHast HHPOpMaLus, 1
MIPELyCMOTPETD, B KAKUX CIIyYasax y
3aKa34rMKa MOYKET BOZHUKHYTh
HEOO0XOIUMOCTh PACKPBITHSI HOY-Xay TPEThUM
cTopoHaM (TyHKTHI 23 u 24).

[Tpu hopmyaupoBaHUH TOJTOKEHHI
KOHTpAaKTa, KaCaroUUXCsl OATOTOBKU
MepcoHaa 3aKa3yuka, paccMaTpUBaeMble
BOIIPOCHI MOT'YT BKJIFOYATh KaTCrOpuu U

impose only those restrictions necessary to
protect the legitimate interests of each party
(paragraphs 12 to 16).

The guarantees to be given by the contractor
may depend on the contractual arrangements
adopted. Under certain arrangements a
separate guarantee in respect of the
technology may be unnecessary, while under
other arrangements a qualified guarantee may
be given that the use of the technology will
result in the operation of the works in
accordance with specified parameters
provided certain conditions are satisfied
(paragraph 17). The price for technology
which is transferred is usually determined as
a lump sum or in the form of royalties
(paragraphs 18 to 20).

The parties may wish to include in the
contract an undertaking by the contractor that
the use of the technology transferred will not
result in claims by a third person whose
industrial property rights may be infringed by
the use (paragraph 21). They may wish to
specify the procedure to be followed by them
and their rights and obligations in the event of
a claim by a third person (paragraph 22).

The contractor will wish to obligate the
purchaser to maintain confidentiality in
respect of know-how supplied. The contract
should clearly define the extent to which
confidentiality is imposed, and provide for
situations in which the purchaser may
reasonably need to disclose the know-how to
third persons (paragraphs 23 and 24).

In drafting contract provisions on the training
of the purchaser's personnel, issues to be dealt
with may include the categories and numbers
of trainees, their qualifications, the procedure


https://miripravo.ru/

MIRIPRAVO.RU —AHanutuka, KoHTpakTbl, Lex Mercatoria

YHCIICHHOCTD MIEPCOHANA, IPOXOISIIECTO
MOJATOTOBKY, €r0 KBATH(PHUKAIUIO, TIPOIIEAYPY
0TOOpa JIHII, TPOXOISAIINX ITOATOTOBKY, U
MECTO U IPOAOKUTEIHHOCTh UX MOATOTOBKH
(myHKTBI 27-29).

CrnenyeT 4eTKo OINpeneauTh 0053aTenbCTBa
MOJPSAYMKA 10 TIOJTOTOBKE KaapoB. Ha
MOJPSAYMKA MOXKET OBITh BO3JIOKEHA
00s13aHHOCTh HAHSITH MPErojaBaTeleH,
MMEIOIIUX COOTBETCTBYIOUIYIO
KBTH(DUKAIIIO ¥ OTBIT, JJIs1 TPOBEICHUS
npodecCuoHAIBHON MOATOTOBKH (ITyHKT 3 0).
B KoHTpakTe creayeT TakKe YCTaHOBUTH
YCIJIOBUS TIaTEXa B CBSI3U C MOJTOTOBKOM
KaJpoB (myHKT 31).

B toMm ciyuae, korna TexHudeckas
nH(popMaIus U MPOU3BOJACTBEHHBIC HABBIKH |
nepeAaroTcs Yepe3 JOKYMEHTAIHIO, B
KOHTPAKTE MOTYT PacCCMaTPUBATHCS Ta KHE
BOIIPOCHI, KaK ONMKHCAHUE TIOKYMEHTOB,
KOTOPBIC JOJKHBI OBITh TIPEIOCTABIICHBI,
JIEMOHCTPAIIMOHHBIN TTOKa3, HEOOXOIUMBII
JUTSL pa3bsICHEHUS COACPKAHUS TOKYMEHTOB, a
TaKKe BPEeMsI TIPEJICTABIICHUSI 3TON
JOKYMEHTaIuu (MMyHKTHI 33 u 34).

I'JIABA VII: HEHA U YCJIOBUS
IIJTIATEXA

PE3IOME: Cy1iecTByIOT TpH ILIHPOKO
HCIOJIb3YEMBIX METOJa YCTAHOBJICHUS IIEHBI
MIPU 3aKJIIOYEHUH KOHTPAKTOB Ha
CTPOMUTENHCTBO 00BEKTOB. TakoBBIMU
SIBJISIFOTCSA MayIIaIbHBIA METOM, METO]
KOMITEHCUPYEMBIX U3IEPKEK U METOIbI
YCTaHOBJICHUS LIEHBI 32 CAUHUILY
BBITIOJTHEHHOU paboThl. [Ipu maymmaibHOM
METO/Ie 3aKa34YMK 0053aH yIIaTUTh
OTpeIeNICHHYI0 CYMMY, KOTOpasi OCTAaeTCsl
HEU3MEHHOM, €CIIM OHA HE MTO/IBEpraeTcs
KOPPEKTUPOBKE WIIK IEPECMOTPY, JaXKeE B TOM
cllydae, €CJIM U3JIEPIKKH 110 CTPOUTEIBCTBY
OTJIMYAIOTCSI OT TE€X, KOTOPHIE
MpeAnoaraiich B MOMEHT 3aKJIIOUECHUS
KOHTpakTa (IyHKTHI 2, 6-9).

[Ipu MeTo/1e KOMIIEHCUPYEMBIX U3IEPKEK

for selecting the trainees, the places at which
they are to receive training, and the duration
of the training (paragraphs 27 to 29).

The training obligations of the contractor
should be clearly defined. The contractor may
be obligated to engage trainers with
qualifications and experience appropriate for
the training (paragraph 30). The contract
should also fix the payment conditions
relating to the training (paragraph 31).

When technical information and skills are
conveyed through documentation, the
contract may address such issues as the
description of the documents to be supplied,
demonstrations needed to explain the
documents, and the times at which the
documents are to be supplied (paragraphs 33
and 34).

CHAPTER VII. PRICE AND PAYMENT
CONDITIONS

SUMMARY:: Three main methods of pricing
are in common use in works contracts. These
are the lump-sum, cost-reimbursable and unit-
price methods. Under the lump-sum method,
the purchaser is obligated to pay a certain
amount which remains constant unless it is
adjusted or revised, even though the costs of
construction turn out to be different from
those anticipated at the time of the conclusion
of the contract (paragraphs 2, 6 to 9).

Under the cost-reimbursable method, the
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3aKa34MK 00s3aH OIUIATUTH JIIOOBIE pa3yMHbBIC
pacxozbl NOAPSIAYMKA IO CTPOUTENBCTBY
00BEKTa, a TAKXKE BHIMIATUTH EMY
COIIACOBAaHHOE BO3HArpaXKaAeHUE (IIyHKTHI 2,
10-24). ITpu 3TOM MeTO/AE 3aKa34MK HECET
PHUCK yBEJINYEHUS U3AEPIKEK 110
CTPOUTENILCTBY 10 CPABHEHUIO C TEMH,
KOTOpBIE MTPEAIONATAINCH B MOMEHT
3aKJIIOYEHUs KOHTpaKTa. PUCK yBennueHUs
U3JIEP’KEK 110 CTPOUTEILCTBY, KOTOPBIA HECET
3aKa34MK, MOYXHO OTPaHUYUTh, COTIACOBAB
MaKCUMAaJIbHYIO OOLIYI0 CYMMY
KOMIIEHCUPYEMBIX U3JEPHKEK UITH JKe
BEJIMYMHY IIAHOBBIX U3AEPAKEK (IyHKTHI 13-
15). 3a cueT ycTaHOBIIEHUS TJIAHOBOTO
BO3HArpaKACHUS MOXKHO 00€CIIEUUTh CTUMYJI
K 9KOHOMHH CPEJCTB U COKPAILEHUIO CPOKOB
3aBEpUICHMS CTPOUTEILCTBA (ITyHKT 23).

[Tpu MeTo/ie yCTaHOBICHHUS LICHBI 32 CIUHUILY
BBITIOJTHEHHOW PabOTHI CTOPOHBI
COTJIACOBBIBAIOT CTABKY 32 CIUHUILY
BBITIOJTHEHHBIX CTPOHUTEIBHBIX padoT, U
BEJIMYMHA IIEHBI OTPECIIACTCS OOIIHM
YHUCIIOM eIUHUI] (PaKTUIECKH BBITOJIHEHHBIX
paboT. Puck yBeTUYCHHS PacxoJioB,
BO3HHUKAIOIIUI B CBSI3U C TEM, YTO
(haKTUYECKOE YHCIIO SUHHI] pa0OTHI
MPEBBIIIACT TO YUCIIO, KOTOPOE
MPEJITOJIarajioch B MOMEHT 3aKITIOUCHHS
KOHTpPAKTa, HECET 3aKa3uuK, a PUCK
YBEITMUCHUS PACXOJIOB 110 BHIMOJTHCHHIO
KQKJOW eIMHHIIBI pA0OTHI HECET MOIPSTIUK
(myHKTHI 2, 25-27).

Ecnu 3aka3umk 3anHTEpecOBaH B 3aBEPILICHUN
CTPOUTENLCTBA PAHBIIIE CPOKA,
MPEelyCMOTPEHHOT'O B KOHTPAKTE, B KOHTPAKTE
MOKHO OI'OBOPUTH IMMPEMUAJIbHBIC
Bo3HarpaxaeHus (myHKTsI 28-30). Konebanus
00MEHHOT0 Kypca BaJIIOTHI, B KOTOPOI
YCTaHABIIMBAETCS 1IeHa, MOTYT BBI3BaTh JJIs
CTOPOH OTIpEJICNIEHHBIC PUCKHU, KOTOPHIE
MO’XHO OTOBOPHUTH B KOHTpaKTe (ITyHKTHI 31-
37).

Jlaxe, eciii yCTaHABIMBAETCS MaylIadbHas
LIEHa WJIX IPUMEHSIOTCS PACLICHKH 3a
€/IMHUILY BBIITOJIHEHHON paboThI, CTOPOHBI
MOTYT MOXKEJIATh IPEyCMOTPETh
KOPPEKTUPOBKY WJIM IIEPECMOTP LIEHBI B

purchaser is obligated to pay all reasonable
costs incurred by the contractor in
constructing the works, together with an
agreed fee (paragraphs 2, 10 to 24). Under
this method, the purchaser bears the risk of an
increase in the costs of construction over
those anticipated at the time of the conclusion
of the contract. The risk of an increase in
construction costs borne by the purchaser
may be limited by agreeing upon a ceiling on
the total amount of reimbursable costs or a
target cost (paragraphs 13 to 15). An
incentive to economy and speed of
completion of construction may be created by
a target fee (paragraph 23).

Under the unit-price method, the parties agree
on a rate for a unit of construction, and the
price is determined by the total units actually
used. The risk of cost increases which occur
because the actual quantity of units exceeds
the quantity estimated at the time of the
conclusion of the contract is borne by the
purchaser, while the risk of increases in the
cost of each unit is borne by the contractor
(paragraphs 2, 25 to 27).

If the purchaser is interested in completion of
construction earlier than envisaged in the
contract, bonus payments may be agreed in
the contract (paragraphs 28 to 30).
Fluctuations in the exchange rate of the
currency in which the price is determined
may create certain risks for the parties which
might be dealt with in the contract
(paragraphs 31 to 37).

Even if a lump-sum price or unit-price rate is
employed, the parties may wish to provide for
the price to be adjusted or revised in specific
situations (paragraphs 38 to 62). The contract
might provide for an adjustment of the price
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KOHKPETHBIX YCIOBUAX (TTYHKTHI 38-62).
KoHTpakT MOXET nmpeaycMaTpuBaTh
KOPPEKTHPOBKY IIEHBI B CITy4ae N3MEHCHHS
CTPOUTENBHBIX PabOT M0 CPAaBHEHUIO C
KOHTPAKTOM, B CITy4dae MpeCTaBICHHS
3aKa3YMKOM HEBEPHBIX JaHHBIX, B CIlydae
KOTJ1a TTOIPSITYMK CTATKUBACTCS C
HEeMpeIBUICHHBIMU TPUPOTHBIMH
MPETSTCTBUSIMHA, & TAKXKE B CITydae
W3MEHEHHUS MECTHBIX TTOCTAaHOBIICHUN U
ycnoBui (ITyHKTHI 41-46).

IlepecMOTp LIeHBI B CBSI3U C U3MEHECHUEM
U3JIEPAKEK 110 CTPOUTENBCTBY MOXKET OBITH
OCYILIECTBJICH HAa OCHOBE MOJIOKEHHSI 00
uHjeKce 1eH (MyHKThI 49-55). [lpyrum
MOJIXOZ0M MOKET OBbITh UCIIOJIb30BAHUE
METOa JOKYMEHTUPOBAHHOTO
MOJTBEPXKIECHUS pacxo0B. BmecTe ¢ Tem
3TOT MOAXO/I IIETIECO00Pa3HO MPUMEHATh
TOJIBKO B T€X CIIy4asiX, KOrJa Helb3s
MCIOJIb30BATh UHJIEKCHYIO OTOBOPKY, U OH
MOJKET OTPAHUYMBATHCS TEMU COCTABHBIMU
YaCTSAMH LIEHBI, KOTOPbIE MTOJICYUTAHbI HA
OCHOBE HECTAOMIIBHBIX (PAKTOPOB (ITyHKTHI 56
u 57).

W3meHneHns 0OMEHHOTO Kypca BaliOThl, B
KOTOpO# yCTaHOBJIEHA 1IE€HA 110 OTHOLIEHMIO K
JIPYTUM BaJlOTaM, MOXHO y4€CTh C IIOMOIIBIO
BaJIIOTHOW OrOBOPKH (ITyHKTHI 58 1 59) nnu
MOJIOXKEHHU S, KacaloIerocsi pacyeTHON
eanHuLb! (MyHKTH 60-62). YcioBus miarexa
B KOHTPAKTE MOTYT IpeyCMaTpHUBATh
BBIIUIATy OIPEJIECIICHHBIX YacTe! LIEHbI Ha
Pa3IMYHbIX Tanax CTPOUTENbHBIX PaldoT.
OHH MOTYT TaKXe OIpENeNsITh yCIOBUS
riaTe’xa M yKa3blBaTh MECTO IIaTexa
(myHKTHI 63-66).

ABaHCOBBIH IJIATEK, COBEPIIAEMBII
3aKa34YMKOM, MOXKET OTPaHUYNBATHCSA TOU
YacThIO IIEHbI, KOTOpast HE00X0AUMa IS
ITOKPBITUS Pa3yMHBIX PACXO0B MOAPSIIYMKA
Ha NIEpPBOHAYAJIBHBIX 3TallaX CTPOUTEILCTBA U
JUIS 3aIIUTHI €r0 OT YOBITKOB B CIIydae
IIPEKPALLEHUS IEHCTBUS KOHTPAKTa Ha
MepBOHAYAIIbHBIX Tarmax padboT (MyHKT 67).
Pa3mepsl maTexei Mo 4acTsaM B X0J1e
CTPOMUTEIBCTBA MOTYT 3aBUCETh OT X012
CTPOUTENBHBIX paboT (ITyHKTHI 68-74).

when the construction under the contract is
varied, when incorrect data are supplied by
the purchaser, when the contractor encounters
unforeseeable natural obstacles, and in the
case of changes in local regulations and
conditions (paragraphs 41 to 46).

The revision of the price due to a change in
construction costs may be affected on the
basis of an index clause (paragraphs 49 to
55). Another approach may be to use the
documentary proof method. That approach
may, however, be appropriate for use only in
cases where an index clause cannot be used,
and may be limited to portions of the price
based on unstable factors (paragraphs 56 and
57).

Changes in the exchange rate of the price
currency in relation to other currencies may
be dealt with through a currency clause
(paragraphs 58 and 59) or a unit-of-account
clause (paragraphs 60 to 62). The payment
conditions in the contract may provide for
specified percentages of the price to be
payable at different stages of construction.
They may also stipulate modalities of
payment and indicate the place of payment
(paragraphs 63 to 66).

An advance payment by the purchaser may be
limited to the portion of the price reasonably
needed to cover the contractor's expenses in
the initial stages of the construction and
protect him against loss in the event of
termination of the contract in the initial stages
(paragraph 67). Payment of portions of the
price during construction may depend upon
the progress of construction (paragraphs 68 to
74).
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MoxeT OBITh YCTaHOBJIEHO YCJIOBHE O TOM,
YTO OTpe/eNieHHas YacTh IIeHbI MOJIjIe- JKUT
yIiaTe mocje NpueMKu 00beKTa WK B
HEKOTOPBIX CITydasx MOcie ero nepe- Xxoaa B
pacnopsbKeHHe TOKyNaTess 0 IPeIbsBICHUH
JI0Ka3aTeNbCTB O TOM, UTO CTPOUTEIHCTBO
YCIEUIHO 3aBeplIeHo (MyHKT 75), a ocTajabHas
4acThb LeHbI OyIeT BIIJIaY€HA JIUIIb O
HCTEYEHNHU TapaHTUIHOTO CpoKa (IIyHKT 76).
Ecnu noapsauuk npeaocTaBisieT 3aKa3uyuKky
KpPEAUT, TO Ta 4aCTh LIEHBI, HA KOTOPYIO
pacnpoCTpaHsAeTcs 3TOT KPEeIUT, MOKET
IIO/IJIEXKATh BBIIUIATE T10 YAaCTSAM B TEUEHUE
OTIpeICNIEHHOTO CPOKa MOocIe epeadun
00BEKTa B PaCHOPSDKEHUE 3aKa3uMKa WK
MOCJIe €ro MPUEeMKH (TIyHKTHI 77-79).

I')TIABA VIII: IOCTABKA
OBOPYAOBAHUA 1 MATEPHAJIOB

PE3IOME: Ilpu pa3paboTke moiaoxeHui
CBOET0 KOHTPAKTa, KaCAIOIINXCs MOCTABKHU \
000pYyIOBaHUS U MaTEpUAIIOB, CTOPOHBI
MOTYT UMETh B BUY, YTO MIOCTaBKa
000pyJOBaHUS M MAaTEpUAIIOB MOAPSIAUYNKOM
110 KOHTPAKTy Ha CTPOUTEIHCTBO OOBEKTA
UMEET XapaKTepHble OCOOEHHOCTH, KOTOpbIE
MOTYT OTJIMYAThCA OT XapaKTEPHBIX
0COOEHHOCTEH MMOCTaBKHU TOBAPOB IO
JIOTOBOPY KYIUIM-NIPOJAXKH (IIyHKT 2).

CTOpOHBI MOTYT MOXKENATh PACCMOTPETH
BOIIPOC O TOM, CIICAYET JT HEKOTOPHIE
BOIIPOCHI, CBSI3aHHBIE C TOCTABKOM
000pYIOBaHUS 1 MAaTEPUAIIOB, pa3periaTh B
CBOEM KOHTPAKTE Ha CTPOUTEIHCTBO O0OBEKTA
B COOTBETCTBUH C KAKUM-JINOO KOHKPETHBIM
KOMMCPYCCKUM TCPMUHOM B TOM BHUJC, KaK OH
WHTEPIPETHPYETCs B MexTyHapOTHBIX
[paBUJIaX UHTEPIPETALUA KOMMEPYECKUX
tepmuaoB (MHKOTEPMBI). TTockonbky
KOMMEpPYECKUE TEPMUHBI UHTEPIPETUPYOTCA
B UHKOTEPMAX rnaBHbIM 00pa3oM B
KOHTEKCTE JIOTOBOPOB KYIUTH-TTPOJAKH,
HEKOTOPbIC BOIPOCHI B KOHTPAKTaX Ha
CTPOUTENHCTBO 00BEKTA, BOZMOXKHO,
HeoOXoauMo OyJeT peniaTh HHAYe, YeM B
NHKOTEPMAX (myHKT 3).

A certain percentage of the price may be
payable after acceptance or, in some cases,
take-over, of the works upon proof that
construction has been successfully completed
(paragraph 75), with the remainder of the
price payable only after expiration of the
guarantee period (paragraph 76). If a credit is
granted by the contractor to the purchaser, the
portion of the price covered by the credit may
be payable in installments within a certain
period of time after take-over or acceptance
of the works (paragraphs 77 to 79).

CHAPTER VIII. SUPPLY OF EQUIPMENT
AND MATERIALS

SUMMARY: In structuring provisions in
their contract concerning the supply of
equipment and materials, the parties might
bear in mind that supply of equipment and
materials by the contractor under a works
contract has features which may differ from
those in respect of delivery of goods under a
sales contract (paragraph 2).

The parties may wish to consider whether
certain issues connected with the supply of
equipment and materials should be settled in
their works contract in accordance with a
particular trade term as interpreted in the
International Rules for the Interpretation of
Trade Terms (INCOTERMS). Since trade
terms are interpreted in INCOTERMS
primarily in the context of sales contracts,
some issues in a works contract may need to
be resolved in a manner different from that in
INCOTERMS (paragraph 3).


https://miripravo.ru/

MIRIPRAVO.RU —AHanutuka, KoHTpakTbl, Lex Mercatoria

Heo6xomuMocTh 1 XapakTep ONMHUCaHUS B
KOHTpPAKTe 000PYIOBaHUS U MAaTEPHUATIOB,
KOTOPBIE TOJDKHBI OBITH TIOCTABIICHBI
MOPSAYUKOM, MOTYT 3aBHCETh OT
BBIOPAHHOTO 3aKa34YMKOM ITOAX0/a K
3aKJIFOUYEHHUIO0 KOHTPAKTA, a TAKXKe OT 00beMa
00s13aTenbCTB ' oApsTINKa (TTyHKTHI 6 U 7).

B koHTpakTe pekoMeHIyeTCs yKa3biBaTh
CPOKHU U MECTO TIOCTaBKH 00OPYIOBAHHUS * U
MaTepHalioB. B HEKOTOPHIX ClTydasXx KOHTPAKT
MOJKET 00s3bIBaTh MOIPSAYNKA ITOCTABIISATH
000pyIOBaHUE M MaTEPHAIIBI K YKa3aHHOH
JaTe; B PYTHX CIy4asX OH MOXKET €ro
00SI3bIBATh MOCTABIIATH UX B TCUCHHE
YKa3aHHOTO TIeproa BpeMeHu. MecTo
MOCTAaBKH MOYXET 3aBHCETh OT TOTO, KTO
JOJKEH MIPUHUMATh 000PYI0BaHHE U
MaTepHAaIIbl: 3aKa34MK WIH KTO-THOO JpyToi
(myHkTsI 8-10).

B koHTpakTe MOXXET OBITh yKa3aHO, KaKas
CTOpOHa 00s13aHa OPraHU30BaTh MEPEBO3KY
000py/I0BaHUs U MaTepUAIOB U HECTH
CBsA3aHHBIC C HEW pacxobl. B koHTpakTe
MOTYT OBITh TaK)K€ OTPA’KEHBI TaKHe
BCIIOMOTaTeNIbHbIE BOIIPOCHI, KaK yIIaKOBKa
000opyI0BaHUS U MaTepUaAIOB, 0(OPMIICHHE
pasperieHnit, HeOOXOJUMBIX JIJIS IEPEBO3KH,
MapKUpOBKa 000pyI0BaHMs, MaTEPHATIOB U
OTIIPaBKa 3aKa34MKYy JTOKYMEHTOB, CBSI3aHHBIX
¢ mepeBo3koi (MyHKTHI 11-14).

B koHTpakTe MOXeET ObITh yKa3aHO, KaKas U3
CTOPOH JIOJKHA 00€CIIeYNTh TAMOKEHHYIO
OYHUCTKY 000pYyIOBaHUS U MaTEPHUATIOB U
YIUIaTUTh TaMOKCHHBIC ITOIJIMHBI (HYHKTBI
15 u 16). CtopoHam cliefyeT yYuThIBaTh
T00bIe TPaBOBbIE HOPMBI CTPaHBbI, I/1e
JOJDKEH OBITH MOCTPOCH OOBEKT,
3alpeuraroe UMIOPT HEKOTOPLIX BUIOB
000pyIOBaHUS U MAaTEpPUAJIOB, U JTIOObIE
MIPABOBBIE HOPMBI, 3aMPEIIAIONIUE IKCTIOPT
HEKOTOPBIX BUAOB 000PYAOBaHUS U
MaTepHalIOB U3 CTPaHbI MOAPAAYNKA MU
JPYroM CTpaHbl, U3 KOTOPOU OHH JTOJKHBI
OBITH SKCIIOPTHPOBAHBI. KOHTPaKTOM MOXeT
pacnpenenaTbcs OTBETCTBEHHOCTh 3a
MMOJIyUCHHUC HGO6XO,Z[I/IMI>IX .HI/ILIGHSI/Iﬁ Ha
UMITOPT WK KCIOPT. B KOHTpakTe MokeT
npeayCcMarpuBaThbCsd, 4TO €ro BCTYIJICHUC B

The necessity for and nature of the
description in the contract of equipment and
materials to be supplied by the contractor
may depend upon the contracting approach
chosen by the purchaser as well as the extent
of the contractor's obligations (paragraphs 6
and 7).

It is advisable to specify in the contract the
time when and the place where equipment
and materials are to be supplied. In some
cases, the contract might obligate the
contractor to supply equipment and materials
on a specified date; in other cases, it might
obligate him to supply them within a
specified period of time. The place of supply
may depend upon whether or not the
purchaser is to take over the equipment and
materials (paragraphs 8 to 10).

The contract may specify which party is
obligated to arrange for the transport of
equipment and materials and to bear the costs
connected with that transport. It may also deal
with such ancillary issues as the packing of
the equipment and materials, permits required
for the transport, marking of the equipment
and materials, and delivery to the purchaser
of the documents connected with the transport
(paragraphs 11 to 14).

The contract might specify which party is to
arrange customs clearance of the equipment
and materials and to pay the customs duties
(paragraphs 15 and 16). The parties should
take into account any legal rules in the
country where the works is to be constructed
which prohibit the import of certain
equipment and materials, and any legal rules
which prohibit the export of certain
equipment and materials from the contractor's
country or another country from which they
are to be exported. The contract might
allocate responsibility for obtaining necessary
import or export licenses. The contract might
also provide that its entry into force depends
upon the granting of all import and export
licenses which are required at the time the
contract is entered into, except in respect of
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CHJTY 3aBHCHUT OT BBIJAYU BCEX JIMIICH3MH Ha
UMIIOPT U 3KCIOPT, KOTOpPBIE TPEOYIOTCS B
MOMEHT BCTYIUICHHSI B CUIIy KOHTPAKTa, 3a
UCKJIIOUEHUEM TaKUX JIMLIEH3UH, KOTOpBIE HE
MOTYT OBITh ITOJIyYEHBI 10 Ha4aja
CTpOMUTENbCTBA (IIyHKTHI 17 1 18).

[TocTaBneHHbIe TOAPATINKOM 000PYAOBaHHUE
1 MaTepHuabl, BO3MOXHO, OyJeT HEOOX0IUMO
MPUHATH 3aKA34YHKY C €TI0 UX OTIPABKU Ha
XpaHEeHHE WU J10 X UCIOIb30BAHUS Ha
00BEKTE 3aKa3UUKY UM JPYyTOMY
HOJPSITYMKY, TOMUMO HOAPSAIUNKA,
nocraBuBIIero ux. KoHTpakr Moxer
COJIEPKATh MOJOKEHUS, KaCAIOLUECS
MIPOBEPKH 3aKa3YUKOM MPUHATHIX UM
000pyJOBaHUS U MAaTEPUAIIOB U YBEJOMJICHHUS
00 MX HecOOTBETCTBUU (MyHKTHI 19 u 20).

KoHTpakTOM MOXET OBITh YCTaHOBJIEHA
OTBETCTBEHHOCTb CTOPOH B CBSI3U C
XpaHeHHeM 000pYAOBaHUS U MaTepHaIOB Ha
CTpoUTENBHOM TomaaKke. Eciau xpanenue
000pyIOBaHUS U MAaTEPUAIOB 00ECTIEYNBACT
3aKa34uK, TO B KOHTPAKTE MOXeT | ObITh
orpezenieH 00beM OTBETCTBEHHOCTH
3aKa34rKa 3a yTepio 000py10BaHUS WIN
MaTepUajIoB BO BpeMs XpaHEHUSI WU
HaHECEHHBIN UM yepO {myHKTHI 21 u 26).
Ecnu 3aka3zunk npuHUMaeT 0053aTeabCTBO
MIOCTAaBUTh HEKOTOPOE 000pyI0BaHHUE U
MaTepuasbl, HEOOXOAUMbIE IS
CTPOUTENBCTBA 00BEKTA MOAPSAIINKOM, B
KOHTpPAKTe PEKOMEHIYeTCsI YKa3bIBaTh
KOJINYECTBO U Ka4eCTBO 000PYI0BaHUS U
MaTepuajoB, KOTOPBIE JOJIKHBI OBITh
MIOCTABJICHBI, @ TAK)KE CPOKH X MTOCTABKH. ;*
Kpome Toro, KOHTpakT MOKeT 0053aTh
MOJPSITYMKA OCMOTPETh 000pyI0BaHHE U
MaTepuaibl He3aMeUIUTEIbHO MOCIe UX
MOCTaBKU 3aKa3YMKOM U TPeOOBaThH
yBEZIOMJICHHS 3aKa3urKa o JItoOOM ciiyyae
HECOOTBETCTBHS 000PYAOBaHUS U
MarepuanoB (TyHKTHI 27-29).

I'JTABA IX: PABOTBI HA
CTPOUTEJIBHOU IVIOIIAIKE

PE3IOME: O6cyxmaeMbie B HACTOSIIICH
T'JIaBC CTpOI/ITeJIBHBIC pa6OTBI Ha T1omaaKke
BKJIFOYAIOT T'PaXTaHCKOE CTPOUTEIILCTBO,

such licenses as are not obtainable before the
start of construction (paragraphs 17 and 18).

Equipment and materials supplied by the
contractor may need to be taken over by the
purchaser in order to store them, or prior to
their being incorporated in the works by the
purchaser, or by a contractor other than the
one who supplied them. The contract might
contain provisions concerning the checking
by the purchaser of equipment and materials
taken over by him, and the giving of notice of
a lack of conformity (paragraphs 19 and 20).

The contract may establish the
responsibilities of the parties in connection
with the storage of equipment and materials
on site. If the equipment and materials are to
be stored by the purchaser, the contract might
establish the extent of the purchaser's
responsibility for loss of or damage to the
equipment or materials during storage
(paragraphs 21 to 26). If the purchaser
assumes the obligation to supply certain
equipment and materials needed for the
construction of the works by the contractor, it
is advisable for the contract to specify the
quantity and quality of the equipment and
materials to be supplied, as well as the time
when they are to be supplied. In addition, the
contract might obligate the contractor to
inspect the equipment and materials promptly
after they have been supplied by the
purchaser, and require notice to be given to
the purchaser of any lack of conformity of the
equipment and materials (paragraphs 27 to
29).

CHAPTER IX. CONSTRUCTION ON SITE

SUMMARY:: Construction on site as
discussed in this chapter covers civil
engineering, building and the installation of
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COOpY’KEHHE MTPOU3BOICTBEHHBIX TTIOMEIICHU I
¥ MOHTax o0opynoBaHus. OHH BKIIIOYAIOT
TaKXKe MPEIOCTABICHUE TTOAPSTIUKOM
HEKOTOPBIX YCIYT 1O CTPOUTEIHCTBY B CBSI3U
C MOHTa)XOM 00OPY/JIOBaHUsI, KOTOPBINA BEIET
3aKa34MK WIH KaKoe-Tu00 MpeAnpusTue,
HaHATOE 3aKa34uKoM. MaciTaObrl
CTPOUTENBHBIX pabOT, KOTOPBIE TOJIKHBI OBITh
BBITTOJIHEHBI, OyIyT ONPEACIATHCS YCIOBUIMHU
KOHKPETHOTO KOHTPAKTa Ha CTPOUTEIHCTBO
o0bekTa. MimMmepaTuBHbBIC TPaBOBBIC HOPMBEI,
JEHCTBYIOIINE B CTPAHE, TE OIKHO BECTUCH
CTPOUTENBCTBO OOBEKTA, MOTYT COACPIKATH
TpeOOBaHUs B OTHOIICHUU OTIPEICIIEHHBIX
CTaHJApTOB WIJIH MPOIIEYpP, KOTOPHIE
HE00X0UMO COOITIOIaTh B XO/1€
ctpoutenscTBa (MyHKTH 1-3). Jlo Havana
CTPOMUTENHCTBA HA IUIOMIAAKE, KaK MIPABUIIO,
HEOOXOIUMO MTPOBECTH OTIPEIEIICHHYIO
MOATOTOBUTENBHYIO paboTy. B KoHTpakTe
MOJKHO yKa3aTh JIEMEHTHI IIOATOTOBUTEIHHOM
paboThI, KOTOPBIE AOKHBI OBITH BBHITTOTHEHBI
K10l CTOpoHOU. B 0053aHHOCTH 3aKa34NKy
MO3KET OBITH BMEHEHO IMOJIy4EeHHE JTF0OBIX
pasperieHuii, HEOOXOAUMBIX IS
WCTIOJIb30BaHUS Ha CTPOUTEIHHOH IIOMIAIKE.
B KOHTpakTe MOXHO TaKXKe yKa3aTh YCIYTH H
YCJIOBHS, KOTOpBIE OYAYT HEOOXOAMMBI
MEePCOHATY TOJPSIIYUKA B XOE
CTPOUTENIbCTBA, U ONPENIENIUTh, KAKHM
00pa3oM OKHBI 00eCTIeYNBATHCS TAKHE
YCIIYTH ¥ YCIIOBUS COOpPYKeHUS (TTyHKTHI 6-9).

ITo ycnoBusM KOHTpaKTa MOAPSTINKA MOKHO
00s13aTh 00eCIIeUnTh Ce0s1 CTPOUTENBEHON
TEXHUKOW U HHCTPYMEHTOM, HEOOXOAUMBIMU
emy njsi cTpoutenberBa. Eciam yactpb
CTPOUTENbHOM TEXHUKU U HHCTPYMEHTa
MOCTABJISIET 3aKa3YUK, TO B KOHTPAKTE MOXKHO
OTIpeACTUTh MpaBa U 00S3aHHOCTH CTOPOH B
OTHOIICHUHU TaKOH MOCTaBKU. B 00s3aHHOCTH
3aKa34YMKy MOXHO BMEHUTh IIPEOCTaBIICHUE
MOAPSIIYUKY TTOMOIIHU B MOJTYYEHUU UM
pa3pelieHui Ha BBO3 CTPOUTEIIbHON TEXHUKHU
Y MHCTPYMEHTA B CTpaHy, rae Oyner
CTPOUTHCS 00BEKT (MyHKTHI 11-12).

B koHTpakTe cneayeT yka3aTh CPOKM Haudajia
Y 3aBEPILEHUS CTPOUTENHCTBA OAPATINKOM,

equipment. It also covers the supply by the
contractor of certain construction services
relating to installation to be affected by the
purchaser or an enterprise engaged by the
purchaser. The scope of the construction to be
affected will depend on the terms of the
particular works contract. Mandatory legal
rules in force in the country where the works
is to be constructed may require certain
standards or procedures to be observed during
the construction (paragraphs 1 to 3).

Some preparatory work is usually needed on
the site before construction can commence.
The contract may specify the items of
preparatory work to be undertaken by each
party. The purchaser may be obligated to
obtain any authorizations required for the use
of the site for construction. The contract may
also specify the facilities which will be
needed by the contractor's personnel during
the construction, and determine how those
facilities are to be provided (paragraphs 6 to
9).

The contract may obligate the contractor to
equip himself with the construction
machinery and tools that he needs for the
construction. If the purchaser is to supply
some of the construction machinery and tools,
the contract may determine the rights and
obligations of the parties in regard to the
supply. The purchaser may be obligated to
assist the contractor in obtaining
authorizations for the import of the
construction machinery and tools into the
country where the works is to be constructed
(paragraphs 11 and 12).

The contract should set forth the dates when
the construction is to be commenced and
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a TaKk)Ke ONPEACITUTh, JOIMYCTUMO JIA
3aBepIICHUE CTPOUTEIHCTBA IO CPOKA,
YCTaHOBIICHHOTO JIJIS 3aBEPIICHUS paboOT
(myskTel 14-17).

B KOHTpakT 1emecoo0pa3Ho BKIIIOUUTh
rpaduk, B KOTOPOM yCTaHaBJIMBAETCA
OUYEPETHOCTh BEJICHUSI CTPOUTEIBHBIX PaldoT.
[Ipu cocraBnennu rpadrka CTOPOHBHI,
BO3MOXKHO, TIOXKENIAIOT U3YIUTh BO3MOXKHOCTh
KCTOJIb30BAaHUS ""METO]a KPUTHYECKOTO
nytu". B rpaduke MOXXHO OnpeaeTuTh
o0s13aTeIbHBIC U HEO0A3aTeIbHBIE CPOKHU
3aBEpPLICHUS TOW WM UHOW 4acTH
CTPOUTENBHBIX padoT (MyHKTHI 18-23).

B ompeneneHHBIX 00CTOSTEIHCTBAX,
BO3MOYXHO, BOSHUKHET HEOOXOAMMOCTh
W3MEHEHHMSI CPOKa 3aBEPIICHHS
CTPOUTENLCTBA. B KOHTpakTe MOXKET OBITh
YCTaHOBIICH MEXaHU3M JJIsI TAKOTO
W3MEHEHHUS B CITy4ae BOSHHUKHOBECHHUS
MOAOOHBIX 00CTOATENHCTB (ITyHKTHI 24 U 25).

Ecnu 3aka3zumk 00s3yeTcst BBIMOTHUTH
MOHTaX 000pyZ0BaHUs, TO B 005I3aHHOCTh
MOAPSIYUKY MOKET OBITH BMEHEHO
OCYIIECTBIICHHE HA/I30pa 33 MOHTaXoM. B
KOHTPAKTE MOTYT OBITh OTOBOPEHEI MpaBa u
0053aHHOCTH CTOPOH B OTHOIICHUHU TaKOTO
Haza3opa. [Ipu oTcyTCTBUM HEOOXOAUMOCTH
OCYIIECTBIICHHSI HaZ30pa CO CTOPOHEI
MOPSAYMKA €r0 MOKHO 00513aTh
MPEOCTABIIATH KOHCYJIBTAIIMH TI0 BOTIPOCAM
MOHTaKa MPU MOCTYIUICHUU
COOTBETCTBYIOIIEH MPOCHOBI OT 3aKa3YHKa
(myskTsI 27-30).

Kaxxnas cropona Hy»xmaetcs B 00ecriedeHrn
JOCTYTIA HA TUTOINAAKY ISl Pa3IMYHBIX IIEJICH.
B KOHTpakTe MOXHO OMpPEAeTUTh OPSAIOK
MPEIOCTABIICHUS MpaBa JOCTYIa U BKIIOYUTh
MIOJIOXKECHUS, PETYIUPYIONINE TAKOW TOCTYIT
(myskTeI 31 1 32).

B ciydasx, koraa 3akazyuk JOJKEH
OCYIIECTBUTH CTPOUTEIBCTBO YaCTH OOBEKTA,
OH, BO3MO>KHO, COUTET I€JIECO00pa3HBIM
00paTUThCS K MOAPSTINKY C TIPOCKOOH 0
3aKyTKe OT ero MMEHU 4acTu 000pyAOBaHUS U
MaTepUaIoB, HEOOXOTUMBIX JIJIst

completed by the contractor, and also
determine whether completion prior to the
date set for completion is permissible
(paragraphs 14 to 17).

It is advisable for the contract to contain a
time-schedule which establishes the
sequential order in which construction is to
take place. In designing the time-schedule,
the parties may wish to consider using the
"critical path method". The time-schedule
may establish obligatory and non-obligatory
milestone dates for the completion of portions
of the construction (paragraphs 18 to 23).

The date for completion of construction may
need to be changed in certain circumstances.
The contract may establish a mechanism for
making the change if those circumstances
occur (paragraphs 24 and 25).

If the purchaser undertakes the installation of
equipment, the contractor may be obligated to
supervise the installation. The contract may
specify the rights and obligations of the
parties in relation to the supervision. Where
supervision by the contractor is not needed,
the contractor may be obligated to give
advice on installation, if so requested by the
purchaser (paragraphs 27 to 30).

Each party will need access to the site for
certain purposes. The contract may define the
access to be granted, and include provisions
regulating access (paragraphs 31 and 32).

In cases where the purchaser is to construct a
portion of the works, he may sometimes find
it advantageous to require the contractor to
purchase on his behalf some of the equipment
and materials needed for the construction
(paragraphs 33 and 34). The contract may
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ctpoutenbcTBa (MyHKTH 33 U 34). KonTpakT
MOXKET BMCHATH B 06H3aHHOCTB noapssAuYrnKa
MEPUOINIECKH PACUHIIATH CTPOUTEIHHYIO
IIOINAZIKY U ITOCJIC 3aBCPIICHU A
CTPOMTENBCTBA O0ECIICYHTH €€ HaJIeKaIiee
pabouee cocrosiHue (MyHKT 36).

I''TABA X: MH KEHEP-KOHCYJIBTAHT

PE3IOME: Mcnonb3yemblil B HaCTOSAIIEN
rJ1aBe TEPMUH "MHKEHEP-KOHCYJIbTAHT"
O3HayaeT MHXXEHEPHYIO (pUpMy, HAHATYIO
3aKa34UKOM JJIsl IPENOCTABICHUS EMY
KOHCYJIbTAIlUi U TEXHUYECKOT'O OIIbITa,
MIPUHATHS OT €r0 UMEHU ONPEIEIECHHBIX
pelieHuii B paMKax KOHTpaKTa Ha
CTPOUTENHLCTBO OOBEKTA UITU BBIOJTHEHUS
HEKOTOPBIX HE3aBUCUMBIX (DYHKIUI B pamMKax
TaKoro KOHTpakTa (MmyHKTHI 1-3). B koHTpakTe
Ha CTPOUTENBCTBO O0BEKTAa PEKOMEHIyeTCs
YEeTKO OMPEJEIUTh NOJTHOMOYHS U (PyHKINUN
VMH)KEHEPa-KOHCYJITaHTa B TOM MepE, B KAaKOU
OHH 3aTparuBaroT MpaBa U 00S3aHHOCTH
nozapsiadrka (myHKT 4). B KoHTpakTe Het
HEe0OXOIUMOCTH CaHKLIMOHUPOBAThH WU
pErIaMeHTHPOBATh PEAOCTaBICHHE
VMHKEHEPOM-KOHCYJIbTAHTOM KOHCYJIBTALMI U
TEXHUYECKOI'O OIbITa 3aKa3UUKY (IIYHKTHI 5 U
6). BmecTe ¢ TeM B HEM ClIeTyeT U3JI0KHUTh
T00bIe MOJIHOMOYHSI MH)KEHepa-
KOHCYJIbTAaHTa BBICTYIIATh OT UMEHHU
3aKa34rKa, BKII0Yast JII0ObIe OrpaHUYEHUS
TaKuX MoJHoMouui (myHKTHI 7 U 8). B
pamMKax HEKOTOPbIX KOHTPAKTOB Ha
CTPOUTENHCTBO OOBEKTOB CTOPOHBI,
BO3MO>KHO, MIOXKEJIAIOT MIPELYCMOTPETh
BBIITOJIHEHUE NH)KEHEPOM-KOHCYJIbTAHTOM
HEKOTOPBIX (YHKINH Ha HE3aBUCUMOM
OCHOBE, a HE BMECTO 3aKa34MKa WIH OT €ro
nMenu (yHKTHI 9-12 u 16). Takue
HE3aBHCHUMBbIE (PYHKIIUH MOTYT
OTPaHUUYMBATHCS BOIPOCAMH TEXHUUECKOTO
XapakTepa U MOTYT BKJIIOYaTh, HAIIPUMED,
pellIeHnEe Ha CTPOUTEIBHON IIJIOLIAIKE
TEXHUYECKHUX BOIIPOCOB, BOZHUKAIOIINX B
XOJIE€ CTPOUTEILCTBA, YCTPAHEHUE
HECOOTBETCTBUH, OIIMOOK WJIM MPOITYCKOB B
yepTeax WK creunuKanusax, TOJIKOBAHNE
TEXHUYECKUX MOJIOKEHUN KOHTPAKTa U

obligate the contractor to clear the site
periodically, and to leave it in a clean and
workmanlike condition after the completion
of construction (paragraph 36).

CHAPTER X. CONSULTING ENGINEER

SUMMARY: A consulting engineer as dealt
with in this chapter is an engineer engaged by
the purchaser to render advice and technical
expertise to the purchaser, to take certain
actions under the works contract on behalf of
the purchaser, or to exercise certain
independent functions under the contract
(paragraphs 1 to 3). It is advisable for the
works contract to set forth clearly the
authority and functions of the consulting
engineer to the extent that they affect the
rights and obligations of the contractor
(paragraph 4). The contract need not
authorize or regulate the rendering by the
consulting engineer of advice and technical
expertise to the purchaser (paragraphs 5 and
6). It is advisable, however, for the contract to
set forth any authority of the consulting
engineer to act on behalf of the purchaser,
including any limitations on such authority
(paragraphs 7 and 8). In some works
contracts, the parties may wish to provide for
a consulting engineer to exercise certain
functions independently, rather than for or on
behalf of the purchaser (paragraphs 9 to 12
and 16). Such independent functions may be
limited to matters of a technical nature, and
may include, for example, resolving on site
technical questions arising during the course
of construction, resolving discrepancies,
errors or omissions in the drawings or
specifications, interpreting the technical
provisions of the contract, and certifying the
existence of certain facts giving rise to rights
and obligations under the contract
(paragraphs 13 and 14). The parties may wish
to consider whether the consulting engineer
should be authorized to decide disputes
between the parties (paragraph 15).
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YAOCTOBEpEHUE HATMYHSI OMPEIETICHHBIX
(hakToOB, C KOTOPBIMH CBSI3aHO BOSHHKHOBECHHE
mpaB 1 00s13aHHOCTEHN TT0 KOHTPAKTY (ITyHKTHI
13 u 14). CtopoHbl, BO3MOXKHO, MOKEIAIOT
pPaccMOTpeTh BOIIPOC O TOM, CIEIYET JIU
HAJENATh HHKCHEePA-KOHCYIbTaHTA
MTOJIHOMOYHSIMU pa3peniaTh CIopbl MEXKIY
CTOpOHaMH (yHKT 15).

B KoHTpakTe KenaTeNbHO ONpeAeInTh, B
KaKoM CTENEeHH pelIeHNs HHKEeHepa-
KOHCYJIbTaHTa, CBSI3aHHBIE C BHINOJIHEHUEM
HE3aBUCUMBIX (DYHKINMN, TOJKHBI CYUTATHCS
00513aTeNbHBIMU JJIS1 CTOPOH. DTO MOXKET
3aBHCETh OT TOT'O, CBSI3aHBI JIM TAKUE PEIICHUS
C TEKYILIUMH NMpoOIeMaMH U BOTIPOCAMH, WIIH
K€ OHU KacaloTCsl pa3pelIeHHsl Ciopa Mex Iy
cropoHamu (myHKTHI 17-19). Eciin dyHkumn
MHXEHepa-KOHCYIbTaHTa CBOASTCS JIUIIb K
MPEOCTABICHUIO 3aKa3UMKy KOHCYJIbTALUH U
TEXHUYECKOT'O OTbITa WU K IPUHSITHIO
pELICHH OT UMEHM 3aKa3unKa, 3aKa34uK
MOJKET CaMOCTOSITENIbHO BBIOPATh TAKOTO
UHXeHepa-KOHCyIbTaHTa. OHAKO eciu
MH)KEHEP-KOHCYJIbTAHT BBITTOJIHSAET
HEe3aBHCHUMBbIE (QYHKIIMH, TO MOAPSTUHK,
BO3MOYKHO, TAK)KE€ TIOXKEJAeT UMETh ITPABO
y4acTBOBaTh B 3TOM BbIOOpe. B kKoHTpakTe
KeJaTeJIbHO YCTaHOBUTH MPOLIEAYPHI,
Kacaroluecs: BBI0opa ¥ 3aMeHbl HHKEeHepa-
KOHCyJIbTaHTa (IIyHKTHI 20-26). Iy cTOpoH
MOJKET OBITh JKeJIaTeNIbHBIM PACCMOTPETh
BOIIPOC O JIeNIETHPOBAHUHN UHKEHEPOM-
KOHCYJIbTAHTOM CBOMX MOJIHOMOYHH, €CIN
HOPMBI IPUMEHUMOTO TIPaBa MO3BOJISIOT UM
310 cnenath (myHKThI 27 u 28). KoHTpakT
MOJKET BO3JIaraTh Ha MOAPSAIINKA
00513aHHOCTh MPEJOCTABIATh HHKEHEPY-
KOHCYJIbTaHTY MH(DOPMAIIUIO HITU
o0OecneunBaTh JOCTYH Ha CTPOUILIOMIAIKY, K
MECTY MPOU3BOJICTBA 000PYIOBAHUS, a TAKKE
JIOCTYT Ha 3aBEPIICHHBIN OOBEKT B TOM K€
o0BeMe, B KOTOPOM OH 00s13aH 00ecTieynBaTh
nH(popMalren 3aka3zurKa Win IpeJoCTaBIsATh
€My JIOCTYT 110 KOHTPAKTy Ha CTPOUTEIIECTBO
oObekTa (IMyHKT 29).

T'JIABA XI: CYBIIOAPAAbI

PE3IOME: Tepmun "cyononpsiasr",

It is desirable for the contract to establish the
extent to which an act of the consulting
engineer pursuant to an independent function
is to be considered binding on the parties.
This may depend upon whether the act relates
to the resolution of routine problems and
questions, or is in connection with the
settlement of a dispute between the parties
(paragraphs 17 to 19). If the consulting
engineer is only to render advice and
technical expertise to the purchaser, or to act
on behalf of the purchaser, he might be
selected by the purchaser alone. However, if
he is to exercise independent functions, the
contractor may wish to have the right to
participate in the selection. It is desirable for
the contract to establish procedures relating to
the selection and replacement of the
consulting engineer (paragraphs 20 to 26). It
may be desirable for the parties to deal with
the question of delegation by the consulting
engineer of his authority, if they are able to
do so under the applicable law (paragraphs 27
and 28). The contract might obligate the
contractor to provide to the consulting
engineer such information or grant access to
the site, places of manufacture and the
completed works to the same extent that he
must provide the information or grant access
to the purchaser under the works contract
(paragraph 29).

CHAPTER XI SUBCONTRACTING

SUMMARY:: The term "subcontracting" as
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HCTOJIb3yEMBIN B TaHHOM PyKOBOJICTBE,
KacaeTcsl UCTIOIb30BaHUS TOIPSITYUKOM
TPETheH CTOPOHBI ISl BHITIOJTHEHUS
OTIpeICTICHHBIX 0053aTeIbCTB MOAPSITINKA B
COOTBETCTBUH C KOHTPAKTOM Ha
CTPOUTENLCTBO 00bEKTa. JKenarenbHo, YTOOBI
B KOHTPAKTE COJICPIKAINCH TTIOJ0KCHUS,
OTOBApPUBAIOIINE JOMYCTUMBIE MACIITAOBI
cyOmoapsiia, BBIOOp CyOmOaPSIINKOB U
JpyTUE aCNEeKThl CyONOAPsTHBIX padoT.
XKenarenpHo Takke, YTOOBI B KOHTPAKTE
KOHKPETHO yKa3bIBAIHCH 00s3aTeIbCTBA
MOJIPSITINKA, KOTOPBIC TOJKHBI
00yCIIOBIMBATHCSI STUMU TOJIOKEHUSIMHU
(myskThI 1-4). CortacHO MHOTHM TIPaBOBBIM
CHUCTeMaM HUKAKUX MPaBOBBIX OTHOIICHUN
MEXy 3aKa34MKOM H CYyOTOJPSTINKOM HE
CyIIeCTBYeT. MOXET OBbITh JKeIaTeIbHBIM,
9TOOBI B KOHTPAKTE HAa CTPOUTEIBCTBO
00BEKTa OBUIM OTOBOPEHBI ONIPEICTICHHBIC
MOCJICICTBH S, BEITEKAIOIIUE U3 ITOTO (haKTa
(MyHKTHBI 5-6).

B onpeneneHHBIX ciiydasX KOHTPAKT MOXKET
3alpemarh NOAPAAUYUKY 3aKIII0UaTh
CyOnoApsbl Ha BBIMOJIHEHUE YaCTH HIIU BCEX
CBOUX 00s3aTenbCTB (IIYHKTHI 8 1 9).

UYro kacaeTcst BbIOOpa CyOmoApsAYUKOB, TO
CTOPOHBI MOT'YT H30paTh JIBa OCHOBHBIX
MOJIX0/1a: BEIOOP CyOMmOAPSAYNKOB OJTHUM
noapsimunkoM (myHKT 10) u yuactue
3aKa34rKa B BIOOpE CyOmoIpsTIMKOB
(myHKTHI 11-26).

[To BO3MOXHOCTH, KENATEILHO, YTOOBI
CTOPOHBI MPUXOIMIIN K COTIIAIICHUIO
OTHOCHUTEIILHO CYOTIOAPSTIMKOB JI0
3aKJIIOUYEHHUS KOHTPAKTA Ha CTPOUTEIHCTBO
o0bekTa. CyOnoapsYMKd MOTYT TTIOUMEHHO
YKa3bIBaThCsl B KOHTPAKTE, AJII TOTO YTOOBI
n30eKaTh CIIOPOB OTHOCUTEIHHO BBIOOpa
cyOnonpsaunkoB. D kadecTBe anbTepHATUBBI
CTOPOHBI MOT'YT JOCTUYb JOTOBOPEHHOCTHU
OTHOCHUTEJIHO COTJIACOBAHHOTO NIEPEYHS
MIPUEMIIEMBIX BO3MOKHBIX CYyOMOIPSAUYUKOB,
13 KOTOPOTO CyOnoapsimuuk OyAeT BRIOpaH
noApsiAYMKOM (ITyHKTHI 13 u 14).

Ecnu B KOHTpakTe peaycMaTpuBaeTcs, 4To

used in this Guide refers to the engagement
by the contractor of a third person to perform
certain of the contractor's obligations under
the works contract. It is desirable for the
contract to contain provisions dealing with
the permissible scope of subcontracting, the
selection of subcontractors and other aspects
of subcontracting. It is also desirable for the
contract to specify the obligations of the
contractor which are to be subject to those
provisions (paragraphs 1 to 4). Under many
legal systems, no legal relationship exists
between the purchaser and the subcontractor.
It may be desirable for the works contract to
deal with certain consequences which arise
from this fact (paragraphs 5 and 6).

In particular cases, the contract might prohibit
the contractor from subcontracting the
performance of some, or all, of his
obligations (paragraphs 8 and 9).

With regard to the selection of
subcontractors, the parties might consider two
basic approaches: the selection of
subcontractors by the contractor alone
(paragraph 10), and participation of the
purchaser in the selection of subcontractors
(paragraphs 11 to 26).

If possible, it is desirable for the parties to
agree upon the subcontractors prior to
entering into the works contract. The names
of the subcontractors may be specified in the
contract, in order to avoid disputes as to the
choice of subcontractors. Alternatively, the
parties might agree upon a list of acceptable
potential subcontractors, from which the
subcontractor would be selected by the
contractor (paragraphs 13 and 14).

If the contract provides for the subcontractors
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CyOTOaPSITYNKH TOTKHBI BRIOMPATHCS C
y4acTHEM 3aKa34HKa IMOCIIe 3aKITF0YCHUS
KOHTpakTa (IMyHKT 15), TO KOHTPAKT MOXKET
MPEIOCTABIIATh 3aKa34YMKY MPABO BBIABUTATH
000CHOBaHHBIE BO3paKEHUS MPOTUB
CyOmoIpsAunKa, IpeIIoKEeHHOTO
noApSIYUKOM (TTyHKTHI 16-19) mm
00s13bIBaTh MOJIPSAUYMKA HAHUMATh B KAUECTBE
cyonoapsimurka Gpupmy, MPeIIoKEHHYIO
3aKa3YMKOM, OCTABIISAS 32 MOAPSTIMKOM
MIPaBO BBIIBUTaTh BO3PAKEHUS TPOTUB ATON
(GbupMBI HA OCHOBAaHUH KOHKPETHBIX MOTHBOB
(mynkTeI 20-26). Cuctemoii oToopa
CyOmOIPSAYMKOB CIIETyET MOJIb30BAThCS
KpailHe OCTOPOKHO, MIPU MTOJTHOM
COOJTFOICHUH TIPOLIEIYP B JOTOBOPHBIX
MOJIOKEHUH U C YYETOM MX BO3MOXKHBIX
nocneAcTsui (myHKT 23). B mro6oMm cirydae
1esecoo0pa3Ho, YTOOBI CTOPOHBI MPUIILTH K
COTJIANIIEHUIO0 OTHOCUTENLHO YCKOPEHHOM
MPOLEAYPHI Pa3pelieHUs] CBOUX CIIOPOB,
Kacaromuxcs HaliMa cyOmoapsTanKa (IMyHKTHI
17-18 1 26 COOTBETCTBEHHO).

CymiecTByeT BO3MOKHOCTb TOTO, UTO
CTOPOHBI MOXKENAI0T MPEyCMOTPETh, YTOOBI
HaeM TMOJPSIYMKOM CYOTIOPSTINKA ISt
BBITIOJTHEHUS KaKUX-TNO0 0053aTeIbCTB
MOJAPSAYMKA COTTIACHO KOHTPAKTY Ha
CTPOMUTENHLCTBO OOBEKTA HE YMEHbILIAT UITH HE
yCTPaHSUT OTBETCTBEHHOCTh MOJIPSAUMKA 32
HEBBITTOJTHEHUE ITUX 00s13aTEIHCTB (ITYHKT
27). B KOHTpaKkTe MOKET TAKXKE
MpeyCMaTpUuBaThCS, UTO MOAPATINK
KOMIICHCUPYET 3aKa34MKy JItoOble YOBITKY,
SBIIAIOIIMECS Pe3yJbTaTOM yiiepoa,
HAHECEHHOTO CyOmoApSIINKOM
COOCTBEHHOCTH 3aKa34MKa, WU Pe3yIbTaToM
OTBETCTBEHHOCTH, KOTOPYIO 3aKa34HK HECET
nepe. TPEThEe CTOPOHOM B pe3yJibTaTe
neiicTBUI ui 0e371eiicTBUS CyOnoApsAunKa,
B TOH K€ CTETICHH, B KAKOW MOAPSTUUK ObLT
ObI 00s13aH KOMIICHCUPOBATh YOBITKU
3aKa34mMKy, ey Obl OHU SIBUIIUCH
PE3yNIBTaTOM JIEHCTBUS WK Oe31eHCTBHS
camoro nojapsiaurka. B kauecTBe BapuaHTa B
KOHTPAKTE MOXKET MPEeIyCMaTPUBATHCS
pellIeHre 3TUX BOMPOCOB C UCIIOIB30BaHUEM
COOTBETCTBYIOILIETO MPUMEHUMOTO MIPaBa
(myHKT 28).

to be selected with the participation of the
purchaser after the contract had been entered
into (paragraph 15), the contract might entitle
the purchaser to raise reasonable objections to
a subcontractor proposed by the contractor
(paragraphs 16 to 19), or obligate the
contractor to engage as a subcontractor a firm
nominated by the purchaser, subject to the
right of the contractor to object to the firm on
specified grounds (paragraphs 20 to 26). The
nomination system should be used with
caution, and with a full understanding of the
procedures involved, as well as of the
contractual provisions and their consequences
(paragraph 23). In either case, it is advisable
for the parties to agree upon an expeditious
procedure for dealing with disputes between
themselves concerning the engagement of a
subcontractor (paragraphs 17 and 18, and 26,
respectively).

The parties may wish to provide that the
engagement by the contractor of a
subcontractor to perform any obligation of the
contractor under the works contract does not
diminish or eliminate the liability of the
contractor for a failure to perform that
obligation (paragraph 27). The contract might
also require the contractor to indemnify the
purchaser against losses resulting from
damage caused by the subcontractor to
property of the purchaser, or resulting from
liabilities incurred by the purchaser towards
third persons as a result of acts or omissions
of the subcontractor, to the same extent that
the contractor would be liable to the
purchaser had those losses resulted from an
act or omission of the contractor himself.
Alternatively, the contract might leave those
issues to be resolved by the applicable law
(paragraph 28).
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B HEKOTOpBIX CUTYyaLUAX 3aKa3UUK MOXKET
U3BSIBHUTH KEJIAHUE, YTOOBI CYOTIOIPSTINK
B3s1J1 Ha ce0s1 HEKOTOPBIE 0053aTENbCTBA B
OTHOIICHUU HETO, M MOXKET MOKeTaTh
MOJIYYUTh BO3MOKHOCTh MPEIbSIBISTH
MIPETEH3UH HETIOCPEACTBEHHO K
CyOnoIpsAUMKY 32 HEBBIOJIHEHNE ITHX
00s13aTenbCTB. CTOPOHBI MOTYT U3BSBHUTH
’KeJlaHue PacCMOTPETh BOMPOC O BKIIOYEHUH
B KOHTPAKT Ha CTPOUTEIBCTBO OOBEKTA
MOJIOXKEHU S, TPEIOCTABIISAIONINE 3aKa3UUKY
TaKy BO3MOXHOCTb (IIyHKTHI 29-31).

CTOpOHBI MOTYT MPU3HATH KENATEILHBIM,
YTOOBI KOHTPAKT Ha CTPOUTEIHCTBO OOBEKTA
MIPEIOCTABIISLT 3aKa34YHUKY MTPABO
OCYIIECTBIISAThH BBIILJIAThl HEIOCPEACTBEHHO
CyOmOIpSAYMKY U B3BICKUBATH C MOAPSTINKA
BBITUIAYEHHBIE CYMMBI MJIM UHBIM 00pa3om
KpPEIUTOBATHCA 32 3TH IUIATEXU (IIYHKTHI 32-
34) u mpemycMaTpuBaji COTPYAHHYECTBO U
CBSI3b MEXKIY 3aKa3YMKOM U CyOIOAPSTIUKOM
(mynkTeI 3 5 1 36). KenaTenbHo, 4TOOBI
MOJIOKEHUS KOHTPAKTa Ha CTPOUTENHCTBO
o0BeKTa M CyOmOapsiia HE MPOTHBOPEUUITU

apyr apyry (myHkT 37).

I'JTABA XII: IPOBEPKA U UCIIBITAHUS
B ITPOLECCE ITPOU3BO/JCTBA U B XOJIE
CTPOUTEJILCTBA

PE3FOME: CTOpOHBI MOTYT U3BSBUTH
KellaHWe yKa3aTh B KOHTPAKTe TpeOOBAHMS U
MPOLIEYPHI B CBSA3H C MPOBEPKOM U
UCIBITAHUSMHU B TIPOIIECCE MPOU3BOJICTBA U B
xoJie cTpoutenbcTBa. [IpoBepka u ucnbpiTaHus
B IIpoIiecce MPOU3BO/ICTBA U B XOJ1€
CTPOMUTENLCTBA MOTYT UMETh ENbI0 YOeAUTh
3aKa34yrKa B TOM, YTO MPOU3BOJICTBO U
CTPOMUTENHCTBO OCYIIECTBIISIIOTCS B
COOTBETCTBHUH C YCTAHOBJICHHBIM TPaUKOM U
coriacHo KOHTpakTy (myHKT 1). [Ipu
pa3paboTKe JOTOBOPHBIX MOJIOKCHHIA
OTHOCHUTEIIbHO MPOBEPKH U UCIIBITAHUN B
nporecce MPOU3BOJICTBA B XOI€
CTPOMTENCTBA KENATEIIbHO YUUTHIBATD
MYHHIIUITATEHBIC TPABOBBIE TIOJIOKEHUS B
CBSI3U C OCMOTPOM M MCTIBITAHUSIMH B T€X
CTpaHax, IJIe HAMEYAeTCsl CTPOUTEIHCTBO
00BEKTA U TJe MPEANOIaracTcsi MPOU3BOICTBO
000pyI0BaHUS WM MaTEepHAIOB (ITyHKT 3).

In some situations, the purchaser might wish
the subcontractor to undertake certain
obligations towards him, and might wish to
be able to claim directly against the
subcontractor for a failure to perform those
obligations. The parties may wish to consider
providing in the works contract a mechanism
to make this possible (paragraphs 29 to 31).

The parties may consider it desirable for the
works contract to authorize the purchaser to
pay a subcontractor directly and to recover
from the contractor the sums paid or
otherwise be credited for those payments
(paragraphs 32 to 34), and to provide for co-
operation and communication between the
purchaser and a subcontractor (paragraphs 35
and 36).

It is desirable for the provisions of the works
contract and of the subcontract to be
compatible (paragraph 37).

CHAPTER XII. INSPECTIONS AND TESTS
DURING MANUFACTURE AND
CONSTRUCTION

SUMMARY:: The parties may wish to specify
in the contract the requirements and
procedures for inspections and tests during
manufacture and construction. The purpose of
inspecting and testing during manufacture
and construction may be to satisfy the
purchaser that manufacture and construction
are proceeding in accordance with the agreed
time-schedule and in accordance with the
contract (paragraph 1). In drafting contractual
provisions on inspecting and testing during
manufacture and construction, it is advisable
to take into account municipal legal
regulations prescribing inspections and tests
in the countries where the works is to be
constructed and where equipment or materials
are to be manufactured (paragraph 3).
Inspections and tests may be conducted by an
independent institution (paragraphs 2, 6 and
19).
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ITpoBepka u MCTIBITAHUS MOTYT IPOBOAUTHCS
HE3aBHCHMBIM YUpPEXACHUEM (IIyHKTHI 2, 6 U

19).

IlenecooOpa3HO OroBOPUTH XapaKTep
MIPOBEPOK M UCIIBITAaHHH, KOTOpbIE OyIyT
OCYIIECTBISATHCS B IPOIECCE MPOU3BOICTBA
(myHKT 8). B KOHTpaKkTe MOXET
MpelyCcMaTpuBaThCs AOCTYM 3aKa3uuKa K TeEM
MecTaM, rae OyayT MIPOBOAUTHCS IPOBEPKU U
UCIBITaHUS, 1 MOTYT OTOBapuBAaThCS T
TEXHUYECKHE CPEACTBA U MOMEICHHS,
KOTOpBIE JOJIKHBI TPEIOCTABISATHCS
3aKa34MKy JJIs IPOBEACHUS IPEIIOIaraeMbIX
MPOBEPOK M MCTIBITAaHUM (TyHKTHI 10 1 11).
XO0Ts BpeMs1 IPOBEICHUS UCIIBITAHUN MOKET
YCTaHABIIMBATHCS MOAPSAUYNKOM, 3aKa3UUKY
JOJKHO COOOIIATRCS 00 3TOM 3apaHee
(myHKTHI 12-14).

B cooTBercTBHU C MPaBOBBIMH HOpMaMU
CTpaHbI-3aKa34YMKa MOTYT MOTPeOOBATHCS
JOTIOTHUTEbHBIE WJIK U3MEHEHHBIE
UCIBITaHUs, HE YKa3aHHbIE B KOHTPAKTE, HIIN
3TO MOXET OBITh 00YCIIOBIICHO KEJTaHUEM
3aKa3zymKa Jgaxke 0e3 HaTu4us TaKUX
TpeboBaHUil. B KOHTpakTe TOKHO
COJIepKaThCs yKa3zaHue Ha TO, KTO OyJeT
HECTH U3/ICPKKHU B CBS3H C TAKUMHU
WCTIBITAaHUSAMH (TTYHKT 15).

B KoHTpakTe 10JKHBI OBITH OTOBOPEHBI
MOCIIEACTBHS HEYCIIEIITHOTO TIPOBEICHHUS
WCIBITAaHUHN B IIpOIIECCe MPOU3BOJICTBA U B
XO0JIe CTPOUTENBCTBA (MYHKT 16) 1
MIpelyCMaTpuBaThCS COCTABIICHUE
MIPOTOKOJIOB M aKTOB O MPOBEICHUHU
ucnbiTaHui (myHKTH 17-19).

Ecnu onpeneneHHble BHIIUIATHI JOJKHBI
OCYIIECTBISATHCS MOCIE OTIPY3KH
obopynoBanus u Marepuaios (rmasa VII
"[lena u ycnosus niarexa”, myHkT 70), To B
KOHTPAKTE MOXKET MPEeyCMaTPUBATLCS
OCMOTp 3aKa34MKOM Tocie oTrpy3ku. OcMoTp
1oCJIe OTTPY3KH TaKXKe MOXKET ObITh
11eJ1eco00pa3HbIM, €CIIU PUCK THOEIH WiIn
MOBPEXJICHUs 000pyI0BaHUS U MaTEpPHUaJIOB
(rmaBa X1V, "Ilepexon pucka") mocie
OTIPY3KH JI0JIKEH EPEXOANUTh HA 3aKa3unKa
(myHKTHI 21 1 22). B KOHTpaKkT MOXXET OBITH

It is advisable to describe the character of the
inspections and tests to be conducted during
manufacture (paragraph 8). The contract may
provide for the purchaser to have access to
places where inspections and tests are to be
conducted, and specify the facilities to be
given to the purchaser for the purposes of
inspecting and testing (paragraphs 10 and 11).
While the time for conducting the tests may
be fixed by the contractor, the purchaser
should be notified in advance of that time
(paragraphs 12 to 14).

Additional or modified tests not specified in
the contract may be required by legal rules
issued in the purchaser's country, or may be
desired by the purchaser even if not so
required. The contract should determine the
allocation of the costs of conducting those
tests (paragraph 15).

The contract should determine the
consequences if tests conducted during
manufacture and construction are
unsuccessful (paragraph 16) and provide for
the issue of test reports and certificates
(paragraphs 17 to 19).

If certain payments are to made upon
shipment of equipment and materials (chapter
VII, "Price and payment conditions",
paragraph 70), the contract might provide for
inspection by the purchaser upon shipment.
Inspection upon shipment may be also
advisable if the risk of loss of or damage to
equipment and materials (chapter XIV,
"Passing of risk") is to pass to the purchaser
upon shipment (paragraphs 21 and 22). The
contract may require inspection of equipment
and materials on their arrival on the site if
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BKJIIOUEHO TpeOoBaHUE 00 OCMOTpe
000pyIOBaHUS U MAaTEPUAIIOB TI0 UX
NPUOBITUH HA CTPOUTENEHYIO IJIONIA/IKY,
€CJIN T10CJIC 3TOIr'0 OHHU JOJI’)KHBI HepeﬁTH B
cOOCTBEHHOCTH 3aKka34uKa (IyHKT 23).

KoHTpakT MOXET MpeIoCTaBlIATh 3aKa3unKy
MIPaBO KOHTPOJIUPOBATH XOJ CTPOUTEIBHBIX
paboT WK MOKET MpPeyCMaTPUBATh
IIPOBEJICHUE MOAPSTIMKOM CIIEHNATbHBIX
WCTIBITAHUH B XOJ€ CTPOUTENHCTBA. Bompochl,
CBSI3aHHBIE C [TPOBEJICHUEM IPOBEPOK U
UCIBITAHUHN B XOJI€ CTPOUTEIHCTBA, MOTYT
pelaTbess aHAJIOTMYHO BOIIPOCAM, CBSI3aHHBIM
C MPOBEICHUEM ITPOBEPOK U UCIIBITAHUN B
IIpoLecce NPOu3BOACTBA (IIyHKTHI 24 1 25).
Ecnu noapsauuk Oyner peryiaspHO BECTH
OTYETHI O XOJI€ CTPOUTEIBCTBA, ITO OOJIETYUT
JUIS 3aKa3YMKa OCYIIECTBIEHUE MMPOBEPKHU
(myHKT 26).

T'JIABA XIII: SBABEPHIEHUE, CIAYA "
ITPUEMKA OBBEKTA

PE3IOME: Ilenecoo6pa3no, 4ToOBI KOHTPAKT
94EeTKO 00YCIIOBIUBAI, KOT/1a TPOUCXOISAT
3aBepIleHHE, c/lavya U IPUeMKa 00beKTa, a
TaKXe IOPUANYECKUE TTOCTEICTBUS dTUX
aKTOB. 3aBEpIICHHE CTPOUTEIBHBIX PadOT,
KaK MPaBUIIO, IPEIIIECTBYET CIaye u
npueMke (myHKTsI 1 1 2). OT moapsigunka
MOJKET OTPeOOBaTHCS, YTOOBI OH
MOJITBEP/IHIT 3aBEPIICHUE CTPOUTEIBHBIX
paboT myTeM MPOBEACHHS YCTEIITHBIX
HCIIBITAaHUN 000pyoBanHus 0e3 paboueit
Harpy3ku. HeoOxoaumbie UCTIBITAHUS MOTYT
OBITh yKa3aHbI B KOHTpaKTe. B cooTBeTCTBHM
C KOHTPAKTOM HEOOXOUMBIEC UCTIBITAHUS
MOTYT OBITh TPOBEICHBI B YKa3aHHBIN MTEPHOJ
C MOMEHTA YBEIOMJICHUS 3aKa34HKa O
3aBepIICHUH CTPOUTEIBHBIX padoT. Eciu
PE3yNIbTATHI UCTILITAHUNA OKAXKYTCS
HEYJJaYHBIMU, MTOJIPSTYMKA MOKHO 00513aTh
MOBTOPUTH UX. B KOHTpaKkTe MOXKET OBITh
YKa3aHO, YTO JTAHHBIC UCIBITAHUSI TOJKHBI
OBITh IPOBEACHBI B IPUCYTCTBHH
MpeACTaBUTENCH 00X CTOPOH (ITyHKTHI 4-8).

KonTpakT MoxeT 00yci10BIUBaTh
pacrpeziesieHle pacXxoJJ0B Ha IPOBEICHHE
WCIIBITAHUN MEXIy 00ernMHu cTopoHamu. B

they are to be taken over by the purchaser at
that time (paragraph 23).

The contract might entitle the purchaser to
inspect how the construction on the site
proceeds, or might require specified tests to
be conducted during the construction by the
contractor. Issues arising in connection with
inspections and tests during construction
might be settled in a manner analogous to the
manner in which issues arising in connection
with inspections and tests during manufacture
are settled (paragraphs 24 and 25). Inspection
by the purchaser may be facilitated if records
are maintained by the contractor of the
construction as it proceeds (paragraph 26).

CHAPTER XIII. COMPLETION, TAKE-
OVER AND ACCEPTANCE

SUMMARY: It is advisable that the contract
clearly specify when completion, take-over
and acceptance are to occur, and their legal
consequences. Completion of construction
will normally occur prior to take-over and
acceptance (paragraphs 1 and 2).

The contractor may be obligated to prove
completion of construction through the
conduct of successful completion tests. The
contract may describe the tests that are
required. The contract may require the
conduct of the tests within a specified period
after notification of completion to the
purchaser. If the tests are unsuccessful, the
contractor may be obligated to repeat them.
The contract may require the tests to be
conducted in the presence of both parties
(paragraphs 4 to 8).

The contract may allocate the costs of tests
between the parties. The contract may require
the results of completion tests to be reflected
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KOHTPAKTE MOXET OBITh 00YCIIOBJICHO, YTO
PE3yJIbTAThI 3aBEPIICHUS UCTIBITAHHIA
obopynoBaHus 0e3 pabouei Harpy3Ku
JOJKHBI OBITH OTPAKEHBI B aKTE,
MOJITMCHIBAEMOM 00€MMU CTOpOHaMU. B
KOHTPAKTE MOXKET OMPEeNAThCS JaTa, Korua
CTPOUTENBHBIC PA0OTHI CYUTAIOTCS
3aBEpIICHHBIMU, €CITU PE3YIbTaThI
MIPOBEACHHBIX UCIIBITAHUHN 000pyA0BaHUs O€3
pabodeii Harpy3KH SIBISIFOTCS YCIEIITHBIMU
(myHKTHI 9-13).

[TocnemoBaTenbHOCTH CAAYH, TPOBEACHUS
9KCILTYaTalMOHHBIX UCIIBITAHUN U TIPUEMKH
MOJKET 3aBHCETh OT METO/1a 3aKIFOUCHUS
KOHTPAKTa, BEIOMPAEMOT0 CTOPOHAMH, a
TaKXe OT TOT0, IPEAYCMOTPEIH JI CTOPOHBI
BpEMS Ha ONBITHO-TIPOU3BOICTBEHHYIO
IKCIUTyaTaIuoo oobekTa. [lenecoobpasno,
9TOOBI B KOHTPAKTE YKA3bIBAIOCH, KaKas
CTOpOHA JIOJDKHA 00€CIIeYnBaTh MaTEPHaIbI,
HE0OXOUMBIE JIS SKCILTyaTalluu O0OHhEKTa B
MIEPUO]T OTTBITHO-TTPOU3BOJICTBEHHOM
aKcruryaTanuu (myHKTh 14-20).

B KoHTpakTe TOKEH yKa3bIBaThCS CPOK,
KOT'/Ia 3aKa34MK JOJDKEH MPUHATH 00BeKT. OT
CTOPOH MOKET MOTPeOOBATHCSI MOATOTOBHUTH
aKT O cJjaue 00BEeKTa C yKa3aHHEeM 00beMa
CTPOUTENBHBIX paOOT, BHIMIOJIHEHHBIX HA
MOMEHT cauu o0nekTa. LlenecoobpasHo,
9TOOBI B KOHTPAKTE OMPEACIISUIACH
IOPUANYECKHE TTOCIEACTBHS aKTa CIauH
oObekTa (myHKTHI 21-23). PesynbTaTh
AKCIUTYaTallAOHHBIX MCIBITAHUH TPU3BAHbI
MIPOIEMOHCTPHUPOBATH, YTO OOBEKT
yIOBJIETBOPSET TEXHUUYECKUM
XapaKTepUCTHKAM, YKa3aHHBIM B KOHTPAKTE.
B KOHTpakTe MOXET OBITh MMPETYCMOTPEHO,
YTO MPUEMKA MOXKET COCTOSTHCS MOCTIE
MIPOBEJICHUS IKCIUTYaTAIIMOHHBIX UCTIHITAHUH.
KoHTpakT MOkeT 00513aTh MOAPSTINKA
MIPOBECTH IKCIUTYaTAI[MOHHBIC HCIIBITAHUS B
paMKax OIpeeIeHHOTO IEPHo/Ia BpEMEHH
MOCJIe UCTEUEHUS TIEPUO/Ia OTIBITHO-
MIPOU3BOJICTBEHHOH SKCIUTyaTalluy HITH, €CIIH
JUTSE KOHTPAKTa HE TIPEyCMOTPEH MEPHO]T
OTIBITHO-TTPOU3BO/ICTBEHHOH SKCILTyaTalllH,
MOCJIE 3aBEPIICHUS CTPOUTEIBHBIX PaboT.
XKenatenpHO, 4TOOBI B KOHTPAKTE
CoJiepKanach XapaKTePUCTHKA IPOBOIUMBIX

in a report to be signed by both parties. The
contract may determine the date when
construction is considered to be complete if
completion tests are successful (paragraphs 9
to 13).

The sequence in which take-over,
performance tests and acceptance are to occur
may depend on the contracting approach
chosen by the parties, and on whether the
parties have provided for a trial operation
period. It is advisable for the contract to
determine which party is to provide the items
needed to operate the works during the trial
operation period (paragraphs 14 to 20).

The contract should specify when the
purchaser is obligated to take over the works.
The parties may be obligated to prepare a
take-over statement which describes the
construction of the works at the date of take-
over. It is advisable for the contract to
determine the legal consequences of take-
over (paragraphs 21 to 23). Performance tests
serve to demonstrate that the works meets the
technical characteristics specified in the
contract. The contract may provide that
acceptance can occur after performance tests
have been conducted. The contract may
obligate the contractor to conduct
performance tests within a specified period of
time after the expiry of the trial operation
period, or, if the contract does not provide for
a trial operation period, after completion of
construction. It is desirable that the contract
describe the tests to be conducted. The results
of the tests may be reflected in a report to be
signed by both parties (paragraphs 24 to 28).
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WCTIBITAaHUH. Pe3ynbTaThl HCIIBITAHUA MOTYT
OBITh OTPAKEHBI B aKTE, MOAMMCHIBAEMOM
o0enMu cTOpoHaMH (ITyHKTHI 24-28).

KonTpakT MoxeT 00s13aTh 3aKka3unKa NPUHATH
OOBEKT B ONpeAeNeHHBINA IEPUO BpEMEHU
MOCJIe YCIIEUTHOTO MPOBEICHUS
AKCIUTYaTalMOHHBIX UCIIBITAHUN U 0053aTh
CTOPOHBI MMOATOTOBUTH aKT O NMPUEMKE,
MONMCHIBAEMbI 00EUMU CTOpOHAaMU. B akTe
MOTYT OBITh TIEPEYUCIICHBI JE(EKTHI,
OoOHapyKEHHBIE B XO/I€ IKCILTyaTal[MOHHBIX
UCIBITAHUU O0BEKTA, U MPEyCMOTPEHbI
CPOKH Ui UX ycTpaHeHus (myHKThI 29 u 30).

B koHTpakTe MOXXET OBITH IPETYCMOTPEHO,
YTO €CITU MOJPITINK HE UMEET BO3MOKHOCTH
MIPOBECTH HKCILTyaTallMOHHBIE UCTIBITAHUS B
CHJTY HEBBITTOJHEHNUS 3aKa34MKOM KaKOTo-
1100 00s3aTenbCTBA, TO IPUEMKA
HETIPEeMEHHO JI0JDKHA cocTosAThCs. Ecmn
HKCIUTyaTallMOHHBIE UCTIBITAHUS TIPOBOJSATCS
pa3esbHO O 3aBEPIICHUN OTACIBbHBIX
KOMITOHEHTOB O0OBEKTa, TO TH KOMITIOHEHTBI
00BEKTa MOTYT OBITh MIPUHSATHI PA3JIEIBbHO
(mynkTel 32 u 33). LlenecooOpa3Ho, 4TOOHI B
KOHTpaKTe ObLIN OMpeAeICHbI IOPUANYECKUE
MOCJICACTBUS aKTa IPUEMKH, B YaCTHOCTH, B
TOM CIIy4ae, €CIM KOHTPAKT
IpeayCMaTpUBAET MPeIBaPUTEIHHYIO
npueMKy (ITyHKTHI 34-36).

I'JTABA XIV: IIEPEXO/J] PUCKA

PE3IOME: OGopy10BaHHIO U MaTepUaiam,
MpeIHa3HauYeHHBIM JUIS UCIIOJIb30BAHUS ITPU
CTPOUTENIBCTBE OOBEKTA HIIM HA CAMOM
00BEKTE BO BpeMsl U MOCJIE 3aBEPLICHHS
CTPOUTENLCTBA, a TAK)KE HHCTPYMEHTAM U
CTPOUTENbHOMN TEXHUKE, KOTOPbIE
UCTIOJB3YIOTCS TIOJPSTINKOM IS BEACHUS
CTPOUTENHCTBA, MOTYT OBITH TPUYHUHEHBI
yObITKH niH yiepO. B HacTosimel riase
paccMaTpuBarOTCs YOBITKH WK yIIepo,
KOTOpBIE MOTYT OBITh PUIHHEHEI B
pe3ynbTare ciiydailHbIX 00CTOSITENBCTB HIH
JNEUCTBUN TPETHUX JIUL, 3@ KOTOPBIE HU OJIHA
U3 CTOPOH HE HECET OTBETCTBEHHOCTH, a
TaKXe BOIPOC pacIipesieIeHus] MeKIY
CTOPOHAaMH PHUCKa TaKUX yOBITKOB WU

The contract may obligate the purchaser to
accept the works within a specified period
after the conduct of successful performance
tests, and obligate the parties to prepare an
acceptance statement, to be signed by both
parties. The statement may list the defects in
the works discovered during the performance
tests, and set forth a time-schedule for their
cure (paragraphs 29 and 30).

The contract may provide that, if the
contractor is prevented from conducting
performance tests due to a failure by the
purchaser to perform an obligation,
acceptance is deemed to occur. Where
performance tests can be conducted
independently in respect of portions of the
works, those portions may be accepted
separately (paragraphs 32 and 33). It is
advisable for the contract to determine the
legal consequences of acceptance, in
particular if the contract provides for
provisional acceptance (paragraphs 34 to 36).

CHAPTER XIV. PASSING OF RISK

SUMMARY:: Loss or damage may be caused
to equipment and materials to be incorporated
in the works and to the works before or after
completion, as well as to tools and
construction machinery to be used by the
contractor for effecting the construction. This
chapter deals with loss or damage which may
be caused by accidental events or by the acts
of third persons for whom neither party is
responsible, and the issue of allocating the
risk of such loss or damage between the
parties (paragraphs 1 to 4).
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yiiepOa (myHKTHI 1-4).

[Ipu pemiennn Bompoca 0 TOM, Kak
pacrpeenuTh MeXAy CTOPOHAMU PUCK
yOBITKOB WJIH yITiep0Oa, HE0OX0IUMO y4eCTh U
COIIOCTABJIATH HECKOIBKO (PAKTOPOB (ITyHKT
5). B HEKOTOPBIX CIy4asiX CTOPOHBI,
BO3MOXKHO, TIOXKENIAI0T UCKITIOYUTH PSIJT
KOHKPETHBIX OOCTOSITEIHCTB U3 00beMa
pHUCKa, KOTOPBIA MPUHUMAET Ha ce0s
MOJPSAYMK, U BO3JIOKUTH OTBETCTBEHHOCTD 3a
yOBITKH WM yIepO, BEI3BaHHBIE TAKUMU
00CTOSATEILCTBAMH, HA 3aKa34HKa (MIYHKT 6).

HmmepaTiBHBIE HOPMBI MHOTHX IIPABOBBIX
CHCTEM IPEeTyCMaTPHUBAIOT, YTO MOCIE TOTO,
Kak 000pyZI0BaHNE U MaTepHalIbl CTAIN
9acThIO0 00BEKTA, OHU MEPECTAIOT ObITH
OT/AETBHBIMHU 3JIEMEHTAaMH, 1 CTOPOHA,
HECYIIasi OTBETCTBEHHOCTD 33 PUCK B
OTHOIICHNH 00BEKTa, HECET TaKXKe
OTBETCTBEHHOCTD 32 PUCK B OTHOLLICHUU
000py/IOBaHUS M MaTEPUAIIOB, CTABIINX
4acThi0 00beKkTa. MOMEHT, 1ociie KOTOpOTro
000pyI0BaHUE U MaTEpPHAIIbl CUUTAIOTCS
9acThI0 00BEKTA, OTpEeNAeTCs KPUTEPHSIMH,
yKa3aHHBIMH B IPUMEHUMOM TIpaBe (ITyHKTHI

7 u 8).

CTOpOHBI, BO3MOXHO, TTOXKEJIAIOT OMPEICTUTh
MOPSZIOK paclpeielICHHsI PUCKA B OTHOIICHUN
000pyIOBaHUS U MAaTEPUAJIOB, TOCTABIECHHBIX
MOAPAIYUKOM, U MOMEHT, B KOTOPBII PUCK
JIOJKEH TIEPENTH OT OTHOM CTOPOHBI K
JIPYroil. DTO MOXKET, B YaCTHOCTH, 3aBUCETh
OT TOTO, KaKasi CTOpoHa ()aKTUYECKH BIAJCET
00Oopy/I0BaHNEM U MaTepUaAIaMU, a TAKKe
MOXET OBITh TPOJIUKTOBAHO
HE0OXOIUMOCTHIO M30€KaTh MHOTOKPATHOTO
nepexojia pucka (myHKTsI 9-15).

Wuoraa mocrapisieMoe MOIPSTIUKOM
o0opyIoBaHUE HE MPEAHAZHAYACTCS IS
HCIIOJIB30BaHMS B KAUECTBE COCTABHOM YacTH
o0BekTa. Eciu mo3BosSioT NpUMEHUMBIE
MIPABOBBIC HOPMBI, TO CTOPOHBI, BO3MOKHO,
MOKETIAI0T PACIPEICTUTh PUCK B OTHOIICHUN
TaKoro 000pYIOBaHHUS C YUYETOM TOTO, KaKas
CTOpOHA SIBISIETCS (PAKTUIECCKUM BIIAIEIIBIIEM
o0opyI0BaHuUs JI0 TIepeiadl 00bEKTa
(myHkTHI 16 11 17).

In determining how the risk of loss or damage
is to be allocated between the parties, several
factors need to be considered and balanced
(paragraph 5). The parties may sometimes
wish to exclude certain specified events from
the risks to be borne by the contractor, and to
allocate the risk of loss or damage from that
event to the purchaser (paragraph 6).

Mandatory rules in many legal systems
provide that, after equipment and materials
are incorporated in the works, they lose their
separate identity, and the party bearing the
risk in respect of the works will also bear the
risk in respect of the incorporated equipment
and materials. The time at which equipment
and materials are considered to be
incorporated in the works will be determined
by criteria specified in the applicable law
(paragraphs 7 and 8).

The parties may wish to determine the
allocation of risk in respect of equipment and
materials supplied by the contractor, and the
time at which the risk is to pass from one
party to the other. This may depend, in
particular, on which party is to be in physical
possession of the equipment and materials
and the need to avoid a multiple passing of
risk (paragraphs 9 to 15).

Equipment which is supplied by the
contractor is sometimes not intended to be
incorporated in the works. If they are able to
do so under the applicable legal rules, the
parties may wish to allocate the risk in respect
of such equipment on the basis of which party
is to be in physical possession of the
equipment prior to the take-over of the works
(paragraphs 16 and 17).
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Uro kacaeTcst 000pyI0BaHUS M MATEPHAJIOB,
MOCTABJICHHBIX 3aKA3YHKOM JIJIS
MCIOJIb30BAaHUS B KAUECTBE COCTABHOM YaCTH
00BEKTa, CTOPOHBI, BO3MOKHO, TIOXKEIIAIOT
OTIPEACTUTH MOPSAOK pacTIpeIeNIeHUs] TAKOTO
pHICKa Ha OCHOBE KPUTEPHEB, aHAIOTUIHBIX
TEM, KOTOPBbIE KaCalOTCsl paclpeaeTeHUs
pHICKa B OTHOILIEHUH 000pYIOBaHUS U
MaTEepUasoB, MOCTABICHHBIX MOIPSAYNKOM
(myHkTHI 18 1 19).

Uro kacaeTcst 00beKTa B Ipoliiecce
CTPOUTENIbCTBA U 3aBEPILIEHHOTO O0BEKTA,
KOT'/Ia TOJIbKO OJIMH MOJPSTUNK 3aHAT Ha
CTPOUTENIbCTBE BCETO OOBEKTA,
1enecoo0pa3Ho MPeayCMOTPETh, YTO
MOJIPSIAYMK HECET OTBETCTBEHHOCTH B
OTHOIIIEHWU PUCKA YOBITKOB HJIH yIIiepOa 10
nepenayn 00beKTa 3aKa3YMKy HITH €T0
MPUEMKH 3aKa3druKoM (TTyHKTHI 20 1 21).
Korna B cTpouTenbecTBe N0OYEPEaHO
Y4acTBYIOT HECKOJIBKO MOJIPSAUNKOB,
KOHTPAKT MOXET MPeayCcMaTpuBaTh, 4YTO PUCK
MEPEXOIUT K KAKIOMY MOAPSTINKY B TOT
MOMEHT, KOI'Jla OH IPUHUMAET
HE3aBEPIICHHBIN 00BEKT, U MEPEXOJIUT K
3aKa34YMKy B MOMEHT, KOT/Ia OH PUHUMAET
00BEKT (yHKT 22).

Korna nonpsaunk HeceT OTBETCTBEHHOCTD B
OTHOIIIEHWHU PUCKa YOBITKOB WJIN yIIepoa,
KOHTPAKT MOXET TpeOOBaTh OT HETO
BOCIIOJIHUTH B KpaT4YaMIINE CPOKU U 3a CBOU
cdeT JIF00bIe BOSHUKIITNE YOBITKU WK YIIEPO.
Ecnu 3aka34ymk HeceT OTBETCTBEHHOCTb 32
PHUCK B OTHOIIICHUH 000PYAOBaHUS U
MaTEepHAJIOB, TOCTABICHHBIX MOAPSAIAKOM,
TO B KOHTPAKTE €r0 MOXHO 00s13aTh
BBIIUIATHTH TIOJTHYIO CTOUMOCTb
000py/I0BaHUS U MAaTEPUAIIOB, KOTOPBIM
MPUYMHEH YOBITOK WK yiiepO (myHKT 23).

[lenecoo6pa3Ho, 4TOOBI MOAPSTINK HEC
OTBETCTBEHHOCTH 32 PUCK B OTHOIICHUH
MPUHAISKATUX TOPSAYNKY HHCTPYMEHTOB
Y CTPOUTEIbHOM TEXHUKH, TIOCTABICHHBIX Ha
CTPOUTETHHYIO TIIOMIAIKY JJISI BEICHHS
crtpoutenbeTBa (MyHKT 30).

In respect of equipment and materials
supplied by the purchaser for incorporation in
the works, the parties may wish to determine
the allocation of risk on the basis of factors
similar to those which would be relevant to an
allocation of risk in respect of equipment and
materials supplied by the contractor
(paragraphs 18 and 19).

In respect of the works during construction
and the completed works, where only one
contractor is engaged to construct the entire
works it is advisable to provide that the
contractor is to bear the risk until take-over or
acceptance by the purchaser (paragraphs 20
and 21). Where several contractors participate
in the construction in succession, the contract
may provide that the risk is to pass to each
contractor at the time the uncompleted works
is taken over by him, and pass to the
purchaser at the time the works is taken over
by the purchaser (paragraph 22).

Where the contractor bears the risk of loss or
damage, the contract may require him to cure
with all possible speed and at his own
expense any loss or damage which occurs.
Where the purchaser bears the risk in respect
of equipment and materials supplied by the
contractor, the contract may obligate him to
pay the entire price for equipment and
materials which are lost or damaged
(paragraph 23).

It is advisable for the contractor to bear the
risk in respect of the contractor's tools and
construction machinery brought to the site for
effecting the construction (paragraph 30).
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I'JIABA XV: IIEPEJIAYA ITPABA
COBCTBEHHOCTH

PE3KOME: Bonpoc o ToM, BraaeeTt iu
MOAPSAAYMK UITU 3aKa34MK Pa3IUYHBIMU
BUJIaMU COOCTBEHHOCTH, UMEIOIIUMU
OTHOIICHUE K CTPOUTEIBCTBY
MIPOMBIIIJIEHHOTO 00BEKTa, MOXKET UMETh
3HAYEHUE B CB3U C MPOOIeMaMu
CTpaxOBaHUs, HAIOr000JI0KEHUS U
OTBETCTBEHHOCTH TE€pe]l TPETbUMHU JIHIIAMH,
BBITEKAIOUIeH U3 MpaBa COOCTBEHHOCTH WM
€r0 MCIOIh30BaHUS. DTOT BOMPOC TAKKE
MMeeT 3HAUeHHE B CUIIy TOTO, YTO
COOCTBEHHOCTh MOXET OBITh KOH(UCKOBaHA
KpeAUTOpaMH €€ BiaJieblla U MOXKET ObITh
MPEeIMETOM HCKa K HEMY B pe3yJIbTaTe
OankpotcTBa (myHKT 1). B HacTosmmem
PykoBoncTBe Bompoc o mepenade mpasa
BJIa/ICHUS COOCTBEHHOCTBIO paccMaTpUBAETCs
OTJENBFHO OT BOIIPOCA O MEPEX0/Ie pUCKa
yOBITKOB WJIH yIiepOa Ha TaKylo
COOCTBEHHOCTH (IIYHKT T).

[lepenaya nmpaBa cOOCTBEHHOCTH Ha
00opyI0BaHNE U MaTePHUAIIBI, KOTOPHIE
JOJKHBI OBITh YCTAHOBIIEHBI HA O0BEKTE,
HEPEIIKO PETYIUPYETCs UMIICPATUBHBIMH
HOpMaMU IIPaBOBOI CUCTEMBI CTpaHbl, B
KOTOPOU HaXOUTCS COOCTBEHHOCTH (ITyHKT
3). MHorHe npaBoOBBIE CUCTEMBI COIEPIKAT
UMIIEPATUBHYIO HOPMY,
MpelyCMaTpUBAIOIIYI0, YTO Ha BCE, UTO
HAXOJUTCS HA 3eMJIe, pACIIPOCTPAHSIETCS
MpaBo cOOCTBEHHOCTH 3€MJIEBIIAIEbIIA
(myHkT 4). Jlaxke eciau NpuMEeHUMOE MPaBO
JIOITyCKaeT, YTOOBI CTOPOHBI Uepe3
MOJIOKEHUS KOHTPAKTA PETYIMPOBAIIN
nepenavy npasa BIaJeHHs] COOCTBEHHOCTHIO
OT OJTHOH CTOPOHBI K JIPYTOi, HE0OOXOAUMOCTb
BKJIIOUUTH TaKUeE TIOJIOKEHUSI MOXKET
BO3HUKHYTH y HUX TOJIBKO B T€X CIy4asXx,
KOT'/1a IPUMEHUMOE MPaBO HE PETyJIHUPYET
nepenavdy mpaBa COOCTBEHHOCTH
YIOBJIETBOPUTEIBLHBIM 00pa3oM (IYHKT 5).

JIOrOBOpHBIE TIOJIOKEHUS, HAJEIISIONTHC
paBoM COOCTBEHHOCTH Ha 000pyI0BaHUE U
MaTepHaibl CTOPOHY, KOTOPOH HE
MPUHAIJICKUAT OOBEKT, MOTYT YTPATHTh CBOIO
CHJTY TIOCJIE YCTaHOBKH 000pPYIOBaHHS U

CHAPTER XV. TRANSFER OF
OWNERSHIP OF PROPERTY

SUMMARY: The issue of whether various
types of property involved in the construction
of an industrial works are owned by the
contractor or the purchaser may be important
in connection with questions of insurance,
taxation, and liability to third persons arising
from the property or its use. The issue is also
important because the property may be seized
by creditors of its owner and is subject to
bankruptcy proceedings against him
(paragraph 1). This Guide deals with the
transfer of the ownership of property as an
issue distinct from the passing of risk of loss
of or damage to that property (paragraph 2).
The transfer of ownership of equipment and
materials which are to be incorporated in the
works is often governed by mandatory rules
of the legal system where the property is
situated (paragraph 3). Many legal systems
contain a mandatory rule that all things
affixed to land become subject to the
ownership of the landowner (paragraph 4).
Even if the applicable law permits the parties
to regulate through contract provisions the
transfer of ownership of property from one
party to the other, they may need to include
such provisions only where the applicable law
does not regulate the transfer in a satisfactory
manner (paragraph 5).

Contractual provisions allocating the
ownership of equipment and materials to the
party who does not own the works may cease
to have effect upon the incorporation of the
equipment materials in the works (paragraph
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MaTepuaioB Ha 00bEKTE (TIYHKT 6).

Uro kacaeTcs nepeiayu npasa
COOCTBEHHOCTH Ha 00OPYIOBAaHUE H
MaTepuabl, HOCTABISIEMbIE MOAPSTIUKOM,
MOKET OBITh KEJIaTEIbHBIM, YTOOBI
MOJPSAYMK HE COXPAHSI IIPaBO
COOCTBEHHOCTH TOCIIE BBITLIATHI 3aKA3YHKOM
3HAQYUTEJIbHOM 4aCTH UX CTOMMOCTH. YUTO
KacaeTcs Iepeadn mpaBa COOCTBEHHOCTH Ha
00opyI0BaHUE U MaTepHaJIbl, TOCTABIIIEMbIE
3aKa34YMKOM, MOXKET OKa3aThCsl KeJlaTeIbHbBIM,
YTOOBI MPABO COOCTBEHHOCTH Ha
o0opyI0BaHWE ¥ MaTEPUAIIBI HE TIEPEXOIUIIO
K MOAPSATUUKY, €CIIM TOJBKO OH HE 3aIUIaTUT
3a HUX JI0 UX YCTAHOBKH (IyHKT 7). MoxeT
OKa3aThCs 1EIeCO00pa3HbIM, YTOOBI TIPABOM
COOCTBEHHOCTH Ha OOBEKT B MpOIIeCcce
CTPOMUTENHCTBA IPU HEKOTOPBIX
00CTOSITETLCTBAX HAJCSIICS 3aKa34HK,
HaIpuMep, €CJIU OH BbIIJIAYMBAET
3HAYUTENBHYIO 9YaCTh CTOMMOCTH B popme
MIPOMEXYTOUHBIX BBIIIAT B XO/€
cTpouTtenscTBa. [lpu apyrux
00CTOSITETLCTBAX MOXKET OKa3aThCs
JKeJlaTebHBIM HaJleJICHHE TPaBOM
COOCTBEHHOCTH MOJIPSAUNKA, HATIPUMEP, €CITH
MOAPSAYMK MPEAOCTABUII 3aKa3YUKY KPEIUT B
OTHOILIEHUU BBHITIJIATHI CTOUMOCTH (ITYHKT 8).

I''IABA XVI: CTPAXOBAHHUE

PE3IOME: XenaTtenbHo, 4TOOBI CTOPOHBI, B
0COOCHHOCTH 3aKa34HK, OJTydaan
KOHCYJIbTAI[UH 110 BOTIPOCAM CTPaXOBaHUS OT
CHEIHAIMCTOB B 00JIACTU CTPaXOBaHUS
CTPOUTENHCTBA IPOMBIIIUICHHBIX 00BEKTOB. B
KOHTpPAKTE Ha CTPOUTEILCTBO 00BEKTA
OOBIYHO PACCMATPUBAIOTCS TOJILKO TaKHE
BUJIbI CTPAXOBAHMSI, B KOTOPBIX
3aMHTEpPEeCcCOBaHa CTOPOHA, O0S3aHHAS €r0
obecrieunth (MyHKTHI 1-4). Bpio Ob1
1es1eco00pa3Ho, UTOOBI KOHTPAKT
IpelycMaTpuBai CTpaxoBaHUE UMYIIECTBA U
CTpaxOBaHHUE OTBETCTBEHHOCTH, YTOOBI B HEM
ObUTH TOYHO YKa3aHbl PUCKH, OT KOTOPBIX
HE00XO0IMMO CTPaxoBaTh, CTOPOHA,
o0s13aHHAasE 00ECTICYNTh CTPAXOBaHUE,
CTOPOHBI U IPYTHE FOPUIUICCKHE JTHUIIA,
KOTOpBIE JOJIKHBI OBITH Ha3BaHbI B KAUECTBE

6).

In regard to the transfer of ownership of
equipment and materials supplied by the
contractor, it may be desirable that ownership
does not remain with him after the purchaser
has paid a substantial portion of the price for
them. In regard to the transfer of equipment
and materials supplied by the purchaser, it
may be desirable that the ownership of the
equipment and materials is not to pass to the
contractor unless he pays for them before
their incorporation (paragraph 7). It may be
desirable for ownership of the works during
construction to be allocated in certain
circumstances to the purchaser, for example
when he pays a substantial portion of the
price in the form of progress payments during
construction. In other circumstances, an
allocation to the contractor may be desirable,
for example if credit has been given by the
contractor to the purchaser in respect of the
payment of the price (paragraph 8).

CHAPTER XVI. INSURANCE

SUMMARY: It is desirable for the parties,
and particularly for the purchaser, to obtain
advice regarding insurance from specialists in
the field of insurance of industrial works
projects. The works contract need normally
deal only with those types of insurance which
it is desirable for a party expressly to be
obligated to provide (paragraphs 1 to 4). It is
advisable for the contract to require property
insurance and liability insurance, and to
specify the risks which are to be insured
against, the party who is obligated to obtain
the insurance, the parties and other entities
who are to be named as insured parties, the
minimum amount of insurance, the applicable
deductible or excess, and the period of time to
be covered by the insurance (paragraphs 5 to
15).
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3aCTPaxOBaHHBIX CTOPOH, MUHUMAaJIbHAsS
CTpaxoBasi CyMMa, IpUMEHUMas (ppaHIIn3a
WM SKCILEJIEHT, U MIEPHOJ, OXBAaTbIBAEMbII
CTpaxoBaHUEM (IYHKTHI 5-15).

Bbuo 651 11enecoo0pas3Ho, 4TOOBI B KOHTPAKTE
MPeyCMaTPUBAIOCH CTPAXOBaHUE
MMYIIECTBA, OXBATHIBAIOIIEE CTPAXOBAHUE OT
YOBITKOB WJIH yIiep0a, IPUYUHEHHBIX
00BEKTY B XOJI€ CTPOUTEIHCTBA,
3aBepIICHHOMY OOBEKTY, BPEMEHHBIM
COOPY’KEHHSIM U BCLIOMOTaTeIbHBIM
COOPYKECHHSIM JIJII 00OBbEKTOB (ITYHKTHI 16-23),
000pyIOBaHUIO U MaTepUaIaM,
HCIIOIB3YEMBIM Ha 00BbeKTE (ITyHKTHI 24-26).

B tex cnyuasix, Korjaa Ha IOApsSIAYUKa
BO3JI0’KEHA OTBETCTBEHHOCTD 32 PUCK
yOBITKOB WJIH yITiep0Oa, HAHECEHHOTO BCEMY
O00BEKTY B XOJI€ CTPOUTENHCTBA WM MTOCIIe
€ro 3aBepIICHHUs], ObIO OBI KEIATEIbHO,
9TOOBI B KOHTPAKTE COACPIKAITUCH
MOJIOXKEHHU S, 00S3bIBAIOIINE TTOAPSITUMKA
o0ecneunTh CTpaxoBaHUE UMYIIECTBA,
OXBAaTBIBAIOIIEE BECh OOBEKT, U COXPAHSTH
CTpaxoBaHue B cuie. B Tex ciayyasx, korna B
KOHTPAKTE MPETYCMOTPEHO, YTO
CTPOUTENHCTBO OCYIIECTBIISIIOT HECKOJIBKO
MOJPSAYMKOB, M HA OJIMH U3 HUX B
OTJIEIbHOCTH HE HECET OTBETCTBEHHOCTH 32
PHCK YOBITKOB MJIH yIepOa, HAHECEHHOTO
BCEMY OOBEKTY, CTOPOHBI MOTYT PacCMOTPETh
BOIIPOC O TOM, YTOOBI KXKIBIN U3
MOJIPSAUYNKOB 00€CTIEUHII CTPAXOBaHUE,
OXBaTBIBAIOIIEE YaCTh 00BEKTA U
COOPYXEHHM, CTPOUTEIILCTBO KOTOPOil
BO3J105k€HO Ha Hero (myHKT 18). Kak npasuiio,
HEOOXOIMMO, YTOOBI B KAUSCTBE
3aCcTpaxOBaHHBIX CTOPOH OBUTH Ha3BaHBI KaK
MOAPSTYUK, TaK U 3aKa34MK (TyHKT 19).

B oTHOIIEHNM PUCKOB, KOTOpPBIE B KOHTPAKTE
TpeOyeTcsl OXBaTUTh CTPAXOBAHUEM
UMYIIECTBA, MOTYT IPUMEHSATHCS pa3INuHbIe
noaxo bl (myHKTs! 20 1 21). CTopoHs!
JOJKHBI PACCMOTPETh XapaKTep YOBITKOB,
MOJIEKAIUX KOMIIEHCAIIUH 34 CUET
CTpaxoBaHUsA, 1 HEOOXOAUMYIO CTPAXOBYIO
CyMMy (ITyHKTHI 22 u 23).

B oTHOMICHNN CTpaxoOBaHH, OXBATHIBAKOIICTO

It is advisable for the contract to require
property insurance against loss of or damage
to the works during construction, the
completed works, temporary structures and
structures ancillary to the works (paragraphs
16 to 23), and equipment and materials to be
incorporated in the works (paragraphs 24 to
26).

Where the contractor is to bear the risk of loss
of or damage to the entire works during
construction and after completion, it may be
desirable for the contract to obligate the
contractor to obtain property insurance
covering the entire works and to keep it in
force. Where several contractors are engaged
to construct the works, and no single
contractor bears the risk of loss of or damage
to the entire works, the parties may wish to
consider whether it is desirable for each
contractor to obtain insurance covering the
portion of the works and structures covered
by his construction (paragraph 18). It is
normally desirable for both the contractor and
the purchaser to be named as insured parties
(paragraph 19).

Different approaches may be adopted with
respect to the risks required by the contract to
be covered by property insurance (paragraphs
20 and 21). The parties should consider the
nature of the losses to be compensated by the
insurance and the amount of insurance to be
required (paragraphs 22 and 23).

With respect to insurance covering equipment
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000pyIOBaHUE M MaTEPHAIIBI, HCIIOJIb3YEMbIE
Ha 00BEKTE, KOHTPAKT JAOJDKEH
npeaycMaTpuBaTh €ro MpH CTPaXOBaHUU
Tpy30B C MOMEHTA OTIPY3KH O MOMEHTA
JOCTaBKH HA CTPOHUTEIBHYIO IUIOMIAJIKY, a
MOCJIE JIOCTaBOK - TAK¥KE C IIOMOIIBIO
CTpaxOBaHHS UMYIIECTBA, BOIIPOC O KOTOPOM
paccmarpuBacs Bbiiie. B kauecTse
ATbTEPHATHBBI MOXKET OBITH JKEJIATSIbHBIM,
9TOOBI B HEKOTOPBIX CIydasix CTPaXOBaHUE
MPOU3BOIMIIOCH B PAMKaX €IMHOTO
CTpaxOBOT0O TIOJIUCA, OXBATHIBAIOIIETO BECh
MEpUOJT C MOMEHTA TIOCTABKH 10 MOMEHTA
UCIOJIb30BaHUsI 000PYAOBaHUS U MAaTEPUAIOB
Ha 00beKTe (MMyHKTHI 24-26). B HEKOTOPBIX
CITy4dasiX MOXET OBITh 11eJIECO00Pa3HbIM,
yTOOBI Ha MOJPSAYUKA OblIa BO3JI0KEHA
OTBETCTBEHHOCTH 32 CTPAXOBAaHUE MAIIUH U
WHCTPYMEHTOB, MCIIOJIb3YEMBIX UM B LIEISIX
CTPOUTENHCTBA, BKIIIOYAsi ApEHI0BaHHBIC
MalTuHbl 1 HHCTPYMEHTHI (ITyHKT 27).

I'JIABA XVII: OBECIIEYHEHHUE
BBINNIOJIHEHU S OBA3ATEJIBCTB

PE3IOME: Kaxnas cTopoHa, yyacTByIOIIasl B
KOHTPAKTE Ha CTPOUTENILCTBO 0OBEKTA, MOKET
CTPEMHTBHCSI OOECTICUUTD 3aLIUTY CBOUX
MHTEPECOB OT HEBBIMOJIHEHUSI 00513aTENbCTB
JIpYyrou cropoHoil. THTepeckl 3aka3unka
MOTYT o0OecrieunBaThCsi B (popMe rapaHThH,
TOTJIa KaK UHTEPECHI MOAPSTINKA MOTYT
obecrieunBaThCs B OpMe Kak rapaHTHH, TaK
1 0€30T3BIBHOTO aKKPEIUTHBA,
BBICTABJISIEMOT'0 Ha €ro uMsl (IMyHKT 1).
BemectBeHHOE 0OecriedeHre HHTEPECOB HE
SIBJSIETCS] BAXKHOUM (hopMOI oOecTieueHus
MCIIOJTHEHUS 0053aTeIbCTB MO0 KOHTPAKTY Ha
CTPOUTETHCTBO 00BEKTA (ITYHKT 2).

br10 GBI HeTecooOpa3Ho yKa3bIBaTh B
KOHTPAKTE Ha CTPOUTEIILCTBO 00BEKTa (POPMBI
rapaHTHid, MPEIOCTABISIEMBIX KayKI0M
CTOPOHOM, a TaK)Ke TOCIEICTBUS OTCYTCTBUS
Takux rapaHTuil (myHkT 4). [Ipumernmoe
MIPaBO B OTHOIICHUH TaApaHTUH MOXKET
COJIepKaTh UMIIEPAaTUBHBIE MTOJIOKEHHUS,
PETYIHPYIONINE HEKOTOPBIC ACTICKTHI
obecrieuenus (HarpuMmep, popmMa 1 epuoI, B

and materials to be incorporated in the works,
the contract might provide for those items to
be insured under a cargo policy from the
point of shipment to delivery at the site, and
after delivery by property insurance as
previously discussed. Alternatively, it may be
desirable in some cases for a single insurance
policy to insure them for the entire period
from the time of shipment to the time of
incorporation in the works (paragraphs 24 to
26). In some cases, it may be desirable for the
contractor to be obligated to obtain insurance
covering machinery and tools used by him for
the construction, including hired machinery
and tools (paragraph 27).

CHAPTER XVII. SECURITY FOR
PERFORMANCE

SUMMARY:: Each party to a works contract
may seek security against failure of
performance by the other. A security in favor
of the purchaser may be in the form of a
guarantee, while that in favor of the
contractor may be in the form of a guarantee
or an irrevocable letter of credit in his favor
(paragraph 1). Security interests in property
are not a significant form of security for
performance under works contracts
(paragraph 2).

It is advisable for the works contract to set
forth the forms of security to be furnished by
each party, and the consequences of a failure
to do so (paragraph 4). The law applicable to
the security may contain mandatory
provisions regulating certain aspects of the
security (e.g., form and period of validity)
(paragraph 6).
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TEYEHUE KOTOPOTO OHO JICHCTBUTEIHHO)
(TyHKT 6).

["apaHTus BBITOTHEHUS 0053aTEIbCTB
MOAPSAAYUKOM MOKET IIPEyCMaTpUBaTh, YTO
B YKA3aHHBIX CIIy4asiX HEBBIIOJIHEHUS
HOJPSITYMKOM 00S3aTENBCTB TPEThS S
CTOpOHA HECET OTBETCTBEHHOCTD 32
HEBBINIOJHEHHE B TOM opMe, KoTopast
npeanucana B rapanTuu (myHKT 7). ['apantun
9TOTrO TUIA MPUMEHSIOTCA IS CIIETYOIINX
1esieit: 4ToO0bl MOAPS UMK, IPEICTaBUBLIHMA
TEHJIEP, HE aHHYJIMPOBAJI IPEUIOKECHHUE 10
HACTYIIJIEHUS J1aThl, YKa3aHHOM B TEHJEpPE Ha
MOJIyYeHHE NoapsAaa (rapaHTUU TOProOB:
MYHKT 9); Kak oOecrieueHue : Ha/lIexKalero
BBINOJIHEHUS 00513aT€IbCTB IO KOHTPAKTY
(rapaHTHM UCHIOJIHEHUS: MYHKTHI 9-12) 1 Kak
rapaHTHUs BO3MEILCHU 3aKa34MKy aBaHCa, !
BBIIUIAYEHHOI'0 UM NOJPSIAUUKY (TapaHTUn
BO3MeEIICHHS: TyHKTHI 9 u 13). : ['apanTun
WCIIOJIHEHUS MOTYT IIPEIOCTABIISATHCS B
(hopMe MOHETAapHOM rapaHTHH BBINOJIHEHUS

WM IOPYYHUTENTHCTBA 3@ BHIMOTHEHHUE (ITyHKT
11).

3aKa3uyuK MOKET IOKENATh PACCMOTPETh
BOIIPOC O TOM, CJIEYET JIU €MY: KOHKPETHO
yKa3aTh B IIPUIJIAILIEHUH K YYaCTHIO B TOPTrax
IIPUEMIIEMBIX JJIS HETO TapaHToB. OH MOXET
TaK)Ke MOKENaTh PEMINUTD, CIEAYET JIU EMY
yKa3aTh, YTO TapaHTaMH JOJKHBI OBITH
yUpEeXIeHUs ero COOCTBEHHOI cTpanbl. U ToT
U ApYTOH IIyTH UMEIOT CBOU IPEUMYIIECTBA U
HenoCTaTKu (MyHKTHI 14-16).

YcnoBus rapaHTUU MOTYT TIPElyCMaTPUBATh
BO3MOYKHOCTH TPEBSIBICHUS TIPETCH3UH T10
TapaHTUU B CAMOCTOSITEITLHOM HJTH
JOTIOTHUTEILHOM Topsiake (myHKTHI 17-19).
CaMocTosiTenbHbIC TAPAaHTUH U
JOTIOJTHUTEIIbHBIC TAPAHTHHA UMEIOT CBOH
COOTBETCTBYIOIIME IPEUMYIIECTBA U
HenocTtatku (MyHKTHI 20-23). CTOpOHBI MOTYT
MOKeJaTh MPEAYCMOTPETh, YTOOBI B T€X
ClTydasiX, KOT/ia PeJOCTaBISICTCS MOHETapHAS
rapaHTUs BBIMIOJTHEHUS, OHA HE ObLTa OBl HU
MIOJTHOCTBIO JIOTIOTHUTENILHOM, HA B YHCTOM
BHUJIE TApAHTHEH 10 MIEPBOMY TPEOOBAHHIO
(myHKT 24). ['apaHTHst MOXXET OBITh
MPEIOCTaBIIEHA B MOMEHT 3aKJIFOUEHUS

A guarantee for performance by the
contractor may provide that, if specified
failures to perform by the contractor occur, a
third person is to be responsible for those
failures in the manner described in the
guarantee (paragraph 7). Guarantees of this
type are used for the following purposes: that
a contractor who has submitted a tender will
not withdraw his tender before the date
specified in the tender for awarding the
contract (tender guarantees: paragraph 9); as
security for proper performance under the
contract (performance guarantees: paragraphs
9 to 12) and as security that an advance
payment made by the purchaser to the
contractor will be repaid to the purchaser
(repayment guarantees: paragraphs 9 and 13).
Performance guarantees may take the form of
a monetary performance guarantee or a
performance bond (paragraph 11).

The purchaser may wish to consider
identifying in the invitation to tender the
guarantors whom he is willing to accept. He
may also wish to consider whether to specify
that the guarantors must be institutions from
his own country. There are advantages and
disadvantages to these courses of action
(paragraphs 14 to 16).

The terms of a guarantee may make a claim
under the guarantee independent or accessory
(paragraphs 17 to 19). Independent
guarantees and accessory guarantees have
their respective advantages and disadvantages
(paragraphs 20 to 23). The parties may wish
to provide that where a monetary
performance guarantee is to be furnished, it is
to be neither completely accessory nor a pure
first demand guarantee (paragraph 24). The
guarantee may be furnished at the time the
contract is entered into, or within a specified
period of time after it is entered into
(paragraph 25). The extent of liability under a
guarantee is normally limited to a stated
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KOHTpaKTa UJIH JKE B TEUCHUE OTPEICTICHHOTO
MepHoja BpEMEHH TI0CTIE €T0 3aKITFOYCHUS
(myskT 25). IIpenensl OTBETCTBEHHOCTH T10
rapaHTUU OOBIYHO OTPAHHMYUBAIOTCS
onpeeIeHHON CyMMO# (TTyHKTHI 26-28).

CTOpOHBI MOTYT TIOXKENIATh PACCMOTPETh
BOIIPOC O NOCICACTBUAX NUBMCHCHUS ITPCACIIOB
OTBETCTBEHHOCTH 110 KOHTPAKTY Ha
CTPOUTENILCTBO OOBEKTA WM MPEKPAIECHUS
JEWCTBUSI KOHTPAKTA JJIsl 0053aTEIBCTB
rapaHTa M PeluTh TOT BOMPOC
COOTBETCTBYIOIINM 00pa3zoM (TyHKTHI 30-34).
OHU MOTYT TaKXe MOXKeJlaTh PACCMOTPETh
BOTIPOC O BO3MOKHOM CPOKE JICHCTBHS
rapaHTUH U TPYAHOCTAX, KOTOPBIE MOTYT
BO3HUKHYTh, €CJIM TAPAHTHS UMEET TBEPIYIO
JlaTy UCTEUEHUS CPOKa €€ NeNCTBUS (IIyHKTBI
35-39).

B kauectBe oOecniedeHus yniaaTel
KOHTPAKTHOM IIEHBI OT 3aKa34NKa MOXKET
oTpe0OBATHCS MPEAOCTABICHUE TAPAHTUN
(myskT 40). B xauecTBe aqbTepHATUBHI OT
3aKa34nKa MOXKET MOTPeOOBATHCS BHICTABUTh
aKKpeIUTUB B OaHKE Ha UM TOAPSIUMKa,
npuyeM 6aHk OepeT Ha ceOst 0053aTeNBCTBO
IIPOU3BECTH BBIIIATY YCTAHOBIEHHOW CyMMBI
B IIpeZiesiaX OTOBOPEHHOTO CPOKa MPOTUB
MPEJCTABICHUS MOAPSITUMKOM
COOTBETCTBYIOIUX TOKYMEHTOB(IIYHKT 41).
[Toapsimuuk MOXKET MOXKeIaTh yKa3aTh B
KOHTpaKTe 0aHK, KOTOPBIN JOJKEH OTKPBITH
akkpenuTHB (MyHKT 42). BaxkHo, 4TOOBI
YCIIOBUS BBIIJIATHI 110 AKKPETUTHBY U
YCIJIOBHSI OIJIATHI 10 KOHTPAKTY OBLIN
COTJIACOBaHBI MEXTY CO00M (IyHKT 43).
Pexomenyercsi, 4TOOBI CTOPOHBI
JOTOBOPMJIMCH O TOM, KAKUMH JIOJKHBI OBITh
JOKYMEHTBI, IPOTHUB MPEICTABICHHS KOTOPBIX
0aHK JJOJKEH MPOU3BOJUTD BHIIJIATY (ITyHKT
44). PekoMeHIyeTCsl TaK)Ke, YTOOBI CTOPOHBI
OTOBOPUJIM BOTIPOC O MEPUOJIE, B TEUECHUE
KOTOPOT'0 aKKpPEIUTHUB JODKEH OCTaBaThCs
OTKPBITBIM (IIYHKT 45).

I'JIABA XVIII: HPOCPOYKA, JE®EKTbBI 1
INPOYHUE CJIYYAU HEBBIIIOJIHEHUSA
OBA3BATEJIBCTB

amount (paragraphs 26 to 28).

The parties may wish to consider the effect of
a variation of the scope of obligations under
the works contract, or a termination of the
contract, on the obligations of the guarantor,
and to deal with this issue in a suitable
manner (paragraphs 30 to 34). They may also
wish to consider the possible duration of the
guarantee, and difficulties which may arise if
the guarantee has a fixed expiry date
(paragraphs 35 to 39).

As security for the payment of the price, the
purchaser may be required to arrange for a
guarantee (paragraph 40). Alternatively, the
purchaser may be required to arrange for a
letter of credit to be opened by a bank in
favor of the contractor, the bank undertaking
to effect payment up to a stated amount
within a prescribed time limit against the
presentation by the contractor of stipulated
documents (paragraph 41). The contractor
may wish to determine in the contract the
bank which is to open the letter of credit
(paragraph 42). It is important that the
payment terms under the letter of credit and
the payment conditions under the works
contract be harmonized (paragraph 43). It is
advisable for the parties to agree on the
documents against the presentation of which
the bank is to make payment (paragraph 44).
It is also advisable for the parties to consider
the period for which the letter of credit is to
remain open (paragraph 45).

CHAPTER XVIII. DELAY, DEFECTS AND
OTHER FAILURES TO PERFORM
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PE3IOME: B HacTos1€el Ii1aBe
paccMaTpUBalOTCs ONpeeIeHHbIE CPEACTBA
MIPaBOBOM 3alUTHI, HA KOTOPbIE 3aKa3UUK
MOXET UMETh IIPABO B ClIy4yae MPOCPOUYKHU B
MCIOJIHEHUU 0053aTeNbCTB MOAPATIMKOM HUITH
e B CIIy4ae HECOOTBETCTBYIOLIETO
WCTIOTHEHHSI UM CBOUX 00s513aTeNbeTB. B Helt
paccMaTpUBalOTCs TaK»Ke CPeICTBa MPABOBOM
3aIUThl, HA KOTOPbIE MOXET UMETh MIPABO
MOAPSIIYUK B CIETYIOLIUX CITydasiX
HEUCIIOJTHEHUS 3aKa3YUKOM CBOMX
00513aTEeNLCTB: B CIIy4ae MPOCPOUYKHU B yIIIIATEe
L[EHBI UM 00ecTIeYeHNH TapaHTUH YIIIaThl
LIEHBI; B CIIy4ae IPOCPOUKH B IIepeaayue Ui
pHeMKe 00bEeKTa; a TAKXKe B Cllydae
HEMpPeI0CTaBICHUS IPOEKTa, 000PYTOBAaHUS
WJIM MaTEPHUAJIOB U1 CTPOUTENIbCTBA. B Hel
TaKXe pacCMaTPUBAIOTCS CPEICTBA MPABOBOM
3aIUThl, KOTOPBIMU MOTYT BOCIIOJIb30BAThCSA
00e CTOpPOHHI B clTyyae MPOCPOYKH B YIIIaTe
MHBIX CYMM, IOMHUMO II€HBI, HJIU K€ B CIy4ae
HEUCTIOTHEHUS 0053aTeIbCTB
BTOPOCTENEHHOr0 Xapakrepa. LlenecooOpazno
YTOYHUTH B KOHTPAKTE CPEJCTBA MPABOBOM
3alUThl, KOTOPBIMU CTOPOHBI MOT'YT
BOCIIOJIb30BaThCS B BIICYTTOMSHYTBIX
CIly4asix HEHCIOTHEeHHsI 00s13aTenbeTB. [Ipu
COCTaBJICHHUHU TOJIOKEHHUI KOHTPAKTa,
KacarolIuXcsi CPeJICTB MPABOBOM 3aIUTHI,
clielyeT IPUHSITh BO BHUMaHHUE CPE/ICTBRA,
MpEeAYCMOTPEHHBIE PUMEHUMBIM K
KOHTPAKTy IpaBoM (IyHKTHI 1, 2, 6 u 7).

[Tpocpouka B UCIIOTHEHUH 0053aTEIHCTB
BO3HUKAET B TOM CJIy4ae, KOrjia CTOpOHA
BBITTOJTHSIET CBOM 00sI3aTEIHCTBA TI0
KOHTPAKTY M03K€ YKa3aHHOTO B KOHTPAKTE
CpOKa JUTsI BBITIOJTHEHUS TAKUX 00S3aTECIBCTB
WJIH K€ €CITM OHA HE BBITIOJHSIET UX BOOOIIIE.
HecooTtBeTcTBytOIIIEE BBITIOTHEHUE
00s13aTeTLCTB BO3HUKAET B TOM CIIy4ae, Korjaa
CTOpOHA HE BBIMIOJHSET YCIOBUS KOHTPAKTA,
KacaroIrecss TEXHUYECKUX XapaKTePUCTUK
CTPOUTETBHBIX Pa0O0T, KOTOPHIE JOJKHBI OBITh
BBITIOJIHEHBI (TTYHKT 4).

B ¢Bs3H €O CII0KHBIM U AOJTOCPOYHBIM
XapaKkTepoM 00513aTeIbCTB, TPUHUMAEMBIX
MOAPSAIYUKOM I10 KOHTPAKTY Ha
CTPOUTEIIBCTBO O0BEKTA, 3aKA3UHKY
TpedyeTcs moApoOHast cucTeMa CpeCTB

SUMMARY: : This chapter deals with certain
remedies to which the purchaser may be
entitled for delayed or defective performance
by the contractor. It also deals with the
remedies to which the contractor may be
entitled in respect of the following failures to
perform by the purchaser: delay in payment
of the price or in providing security for
payment of the price; delay in taking over or
accepting the works; and failure to supply
design, equipment or materials for
construction. It also deals with the remedies
available to both parties for delay in payment
of sums other than the price, or the failure to
perform auxiliary obligations. It is advisable
that the contract specify the remedies for the
failures to perform mentioned above. In
drafting contractual provisions on remedies,
account should be taken of the remedies
provided by the law applicable to the contract
(paragraphs 1, 2, 6 and 7).

Delay in performance occurs when a party
performs his contractual obligations later than
the time stipulated in the contract for their
performance, or does not perform them at all.
Defective performance occurs when a party
fails to comply with those contract terms
which describe the technical characteristics of
the construction to be affected (paragraph 4).

Because of the complex and long-term
character of the performance undertaken by
the contractor under a works contract, the
purchaser needs a detailed system of
remedies. The system of remedies set forth in
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MpaBoBOil 3amUThL. CUCTEMA CPENICTB
MPaBOBOM 3aILUTHI, U3JI0)KEHHAsI B HACTOSILIEN
rjaBe, JAcnaeT akKIeHT Ha JBa DJIEMEHTA:
MepBOHAYAILHOE CPEICTBO MPABOBOM
3aIUTHI, OOBIYHO MTPEIOCTABIISIEMOE
3aKa34MKy, 3aKIF0YAETCs B IpaBe TpeOOBATh
OT MOJAPSITYUKA TTOTHOCTHIO BBIITOJHUTH CBOU
00513aTeNbCTBA UM YCTPAHUTD A€(DEKTHI,
KOTJ[a IMEET MECTO MPOCPOUKA WUITU ACPEKTHI;
MIPaBO MPEKPATUTh ICUCTBUE KOHTPAKTA
MPEJICTABIISIETCSA B KA4€CTBE OJHOTO U3
CPEJZICTB MPABOBOM 3aIIUTHI, IPUMEHSIEMBIX B
KpaiiHeM ciydae (TyHKTHI 9-12).

Wuorna pekoMeHayeTcsl Ipe0CTaBUTh
3aKa34MKy MPaBo BEIOOpA MEXITY
aIbTepHATUBHBIMU CPEJICTBAMU MPABOBOI1
3alIUTHI P OMPEIETICHHBIX CIyYasix
HEUCIIOJTHEHUS MOPSITIMKOM CBOUX
o0s3aTenbeTB. KOHTpakT Moxer
MpeycMaTpuBaTh, UTO 0€3 coriacus
MOJPSITYMKA 3aKa3YUK HE MOXKET U3MEHSTh
KpYT CBOUX CPEJICTB MPABOBOM 3allUThl. B
TOM cllyyae, Korja oT MoApsIdiKa Tpedyercs
YCTPaHUTH 1€(hEKThI, MOXKHO MPETYCMOTPETh,
YTO OH CBOOO/ICH B BEIOOpE CPENICTB
ycTpaHeHus 3TuX Ae(ekToB (MyHKTHI 14-15).

YuuTeiBas ACTAIBHBIA XapaKTEP CUCTEMBI
CPEACTB MPABOBOM 3aILIUTHI,
IIPEIOCTABIIAEMBIX 3aKa34MKy, B MyHKTE 50
HACTOSILEH IJ1aBbl COAEPIKUTCS o01Iee
KpaTKO€E OIUCAHUE 3TUX CPEACTB IIPaBOBOM
3aUThl. MOXKET MMETh MECTO 3aJIePiKKa B
yIjIaTe 3aKa3uuKoM LIEHBI WM B 00eCIIeYeHu U
VM TapaHTHH YIIAThI IEHBI (ITYHKT 5 2).
CTOpoHBI MOTYT MOXKENATh IPELYCMOTPETh
BBIIUIATY NPOLICHTOB B CIIy4ae IPOCPOYKHU B
yIulaTe [eHbl 3aKa34UKoM (IyHKTHI 53-56). B
TOM CIIy4ae, KOTJa 3aKa3uuK B CPOK HE
YIUIAYMBAET ONPEIEICHHYIO YacTh LIEHbI NN
He 00ecreunBaeT rapaHTHIO YIUIaThl
OIIpEAEIIEHHON YacTH LIEHBl, KOHTPAKT MOXKET
HAJEIATh NOAPSAYNKA IIPABOM IIPEIOCTABUTH
3aKa34MKy JOMNOJIHUTEIbHBIA EPHOL
BPEMEHH U1l BBIITOJIHEHUS 3TOIO
00513aTeNIbCTBA, A €CIIH 3aKa34YHK HE
BBINOJIHAET CBOMX 0053aTENIbCTB B TEUEHUE
3TOTrO JOTOJHUTEIBHOTO IEPHO/a BPEMEHH,

this chapter emphasizes two elements: the
initial remedy usually given to the purchaser
is to require the completion or cure by the
contractor of performance which is delayed or
defective; and the remedy of termination is
given as one of last resort (paragraphs 9 to
12).

It is sometimes recommended that the
purchaser be given a choice of alternative
remedies upon certain failures to perform by
the contractor. The contract may provide that
the purchaser may not alter a choice of
remedy he has made unless the contractor
consents to the alteration. When the
contractor is required to cure defects, it may
be provided that he is to have freedom as to
the manner in which the cure is to be effected
(paragraphs 14 and 15).

In view of the detailed character of the system
of remedies given to the purchaser, this
chapter sets out in paragraph 50 a summary of
those remedies.

The purchaser may delay in payment of the
price or in providing security for payment of
the price (paragraph 52). The parties may
wish to provide for the payment of interest if
the purchaser delays in payment of the price
(paragraphs 53 to 56). Where the purchaser is
in delay in paying a specified percentage of
the price, or in furnishing security for
payment of a specified percentage of the
price, the contract may entitle the contractor
to grant the purchaser an additional period of
time to perform, and if the purchaser fails to
perform within the additional period, to
suspend the contract and, if the failure
continues for a specified period after the
suspension, the contractor may be entitled to
terminate the contract. Alternatively, the
contract may entitle the contractor to
immediate termination of the contract, if the
purchaser fails to pay or furnish security
within the additional period (paragraphs 57
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MOAPSTYMK MOYKET UMETh ITPaBO
IIPUOCTAHOBUTH JEHCTBUE KOHTPAKTA, a B TOM
cllydae, KOTJja HeHCIIOJTHEHHE 0053aTeNIbCTB
IIPOJOJKAETCS B TEUEHHUE ONPEAECIIEHHOTO
IIEPUO/Ia BPEMEHH I10CIIE MPUOCTAHOBICHUS
NEUCTBUSI KOHTPAKTA, MOAPSIAYUK MOKET
HMMETH MPAaBO MPEKPATUTH ACHCTBUE
KOHTpakTa. B kauecTBe anbTepHATUBBI, 11O
YCJIOBHSIM KOHTPAKTA MOAPAIIUKY MOXKET
OBITH MTPEIOCTABJICHO MIPABO MPEKPATUTH
HEMEJJIEHHO JIeHCTBUE KOHTPAKTA, €CIIN
3aKa34MK B TEUEHUE JONOJHUTEIBHOTO
[IEPUO/Ia HE ITPOU3BEIET OIIATY WM HE
IIPEICTABUT TapaHTUH OIUIATHI (IIYHKTBI 57 U
58). B KOHTpaKkTe MOXET MpeTyCMaTPUBATHCA,
YTO MPH ONPECTICHHBIX 00CTOATENBCTBAX
OOBEKT CUUTACTCS MPUHATHIM 3aKa3uyukoMm. B
T€X Cyvasix, Korja Takoi MoJaxo B
OTHOIICHUU TPUEMKH 00bEKTa HEIIPHUEMIIEM,
a TaKk)Ke BO BCEX CIIydasx mepeaadu 00beKTa,
KOHTPAKT MOXET IPeayCcMaTpUBaTh, 4TO IPU
MIPOCPOUKE B MPUEMKE MITH Iepeiaue 00beKTa
10 BUHE 3aKa34rKa, MOJAPSAYNK UMEET MPABO
TpeOOBaTh OT 3aKa34YMKa MPUHATH O0BEKT WIIN
00ecCTIeYnTh €ro rnepegady B TeUeHUuEe KaKoro-
00 AOMOIHUTEIBHOTO IEpPUO0/ia BPEMEHH.
Ecnu B TeueHHE 3TOro JONOIHUTEIBHOTO
nepuojia BpeMEHH 3aKa3uiK He 00ecrieynBaeT
MPUEMKY WJIH Tlepeady 0ObeKTa, KOHTPAKT
MOXET MPeyCMaTPUBaTh, YTO MTOCIEICTBHS
MPUEMKH WU TIepeadynd HaYnHAIOT
NENCTBOBATH C JaThl HAIIPABIICHUS 3aKa3UHKY
IIMCBMEHHOTO YBEOMJIEHUS C YKa3aHUEM Ha
TO, YTO 3TH MOCIEACTBUS HAYaJId IEHCTBOBATH
(myHKTBI 59-61).

KoHTpakT MOXET npeaycMaTpuBaTh CpeaCTBa
IIPaBOBOM 3alUThI, KOTOPbIE MOTYT OBITH
IIPEIOCTABIIEHBI TOAPSAUYUKY B CiIydae
HENpPeA0CTABICHHS 3aKa34UKOM IPOEKTA,
000pyIOBaHUS MJIM MaTE€PUAIOB, KOTOPBIE OH
00513aH MOCTaBUTh, HAIPUMED, NOIPSITIUK
MOJKET UMETh MPaBo TPeOOBATh OT 3aKa3YHKa
IIPEJOCTAaBIICHUS POEKTA, 000PYAOBAHMS UIH
MaTepHalioB B TEUEHUE KAKOTO-IH00
JOMOJIHUTEIBHOTO IEPHOAA BPEMEHH, a B TOM
Cllydae eCJIM 3aKa3yuK He clIenaeT 3Toro, -
IIPaBO MPEKPATUTH JIeHICTBUE KOHTPAKTA
(myHKTHI 6 2 11 63). B KOHTpaKkTe MOTyT
OIIPENIENIATHCS CPEICTBA MPABOBOM 3aILUTHI,
Ha KOTOPBIE MOKET UMETH IIPaBO CTOPOHA B

and 58). The contract may provide that
acceptance of the works by the purchaser is
deemed to occur in certain circumstances. In
cases where this approach is not feasible in
regard to acceptance, and in all cases of take-
over, the contract may provide that, where the
purchaser is in delay in accepting or taking
over, the contractor is entitled to require the
purchaser to accept or take over within an
additional period. If he fails to accept or take
over * within the additional period, the
contract may provide that the con sequences
of acceptance or take-over arise as from the
date when a written notice stating that the
consequences are to arise is delivered to the
purchaser (paragraphs 59 to 61).

The contract may specify the remedies to
which the contractor may be entitled if the
purchaser fails to supply a design, equipment
or materials which he is obligated to supply,
e.g., to require the purchaser to supply the
design, equipment or materials within an
additional period, and if the ] purchaser fails
to do so, to terminate the contract (paragraphs
62 and 63). The contract may specify the
remedies to which a party may be entitled if
the other party is in delay in payment of a
sum other than the price, or fails to perform
an auxiliary obligation (paragraphs 64 to 66).
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TOM CITy4ae, €CiH JpyTas CTOpoHa
3aJIepKUBACT YIUIATy KaKOU-JINOO CyMMBI,
MTOMHMO TIEHBI, HJTH €CJIH APYTasi CTOPOHA HE
BBITIOJTHSET KAKOTO-JIN0O0 BTOPOCTETICHHOTO
o0s13aTenbcTBa (TTyHKTHI 64-66).

TJIABA XIX: OTOBOPKH O 3APAHEE
OLIEHEHHBIX YBBITKAX U IITPA®HBIX
HEYCTOUKAX

PE3FOME: OroBopku 0 3apaHee OIl€HEHHBIX
yObITKax ¥ TpadHBIX HEYCTOUKAX
MpelycCMaTpuBaloT, 4TO B Cllydae
HEBBITTOJHEHHS 0053aTENbCTB OHOM
CTOPOHOM MOCTpajiaBlIasi CTOPOHA UMEET
MIPaBO Ha MOJYYEHUE OT CTOPOHBI, HE
BBITIOJTHUBIIEH 00513aTENIbCTBRA,
COIJIaCOBAaHHOM JICHE)KHOU CyMMBIL. B
KOHTpPAKTaxX Ha CTPOUTEIHCTBO
MIPOMBIIIIJICHHBIX 00BEKTOB TAKHE OTOBOPKH
OOBIYHO BBOJIATCS B OTHOIICHUU
HEBBITIOJTHEHUS 0053aTENbCTB MOAPSTIMKOM
(myHKT 1). DTH OTOBOPKH UMEIOT
orpeJieieHHbIe TpeumytiecTBa. [lockoabKy
JUIS TIOJTy4E€HHUS COTIIACOBAHHOM CYMMBI HE
TpeOyeTcs MPeICTaBIIATh 10KA3aTebLCTBA
TOTO, YTO OBLIN MMOHECEHBI YOBITKH, PACX0IbI
Y HEONPEAEICHHOCTb, CBSI3aHHBIE C
HE0OXOIMMOCTBIO JI0Ka3aTeIbCTBA HATTUUHS
yOBITKOB, HCKITIOUAIOTCS (MYHKT 2). JTa
CyMMa MOJKET TaKXe CIy>KUTb OTpaHUYEHUEM
OTBETCTBEHHOCTH MOAPSAIINKA, KOTOPBIHA
BBIUTPAET OT TOT'O, UTO 3apaHee OyAeT 3HaTh
MaKCHUMaJIbHBIA 00bEM OTBETCTBEHHOCTH,
KOTOPYIO OH MOXET HECTH (ITyHKT 3).

Bo MHOTUX NMpaBOBBIX CHCTEMaX UMEIOTCS
HOPMBI, HHOTJa HOCSLIME UMIIEPaTUBHBIN
XapakTep, KOTOPhIE PEryIupyIOT OTOBOPKHU O
3apaHee OLEHEHHBIX YOBITKaX U ITpadHbIX
HEYCTOMKax. B COOTBETCTBUM C HEKOTOPHIMU
IIPaBOBBIMU CUCTEMaMHU CUUTAIOTCS
NeHCTBUTENBHBIMH TOJIBKO T€ OTOBOPKH,
KOTOpBIE ITPENyCMaTPUBAIOT, YTO
COIJIACOBAaHHAsi CyMMa BBITIOJHSET (PYHKIIHIO
KoMIIeHcaluu. B pamkax ke apyrux
MIPABOBBIX CUCTEM JIEHCTBUTEIHHBIMU
SBJIAIOTCSI OTOBOPKH, IIPEATIONATAIOUINE, YTO
COIJIACOBAaHHAsl CyMMa WJIH CITYKUT
CPEICTBOM KOMITEHCAI[MH WJIM IIpeJHa3HaYeHA

CHAPTER XIX. LIQUIDATED DAMAGES
AND PENALTY CLAUSES

SUMMARY: Liquidated damages clauses
and penalty clauses provide that, upon a
failure of performance by one party, the
aggrieved party is entitled to an agreed sum
of money from the party failing to perform. In
works contracts, these clauses are usually
included in respect of failures of performance
by the contractor (paragraph 1). The clauses
have certain advantages. Since the agreed
sum is recoverable without the need to prove
that losses have been suffered, the expenses
and uncertainty associated with the proof of
losses are removed (paragraph 2). The sum
may also serve as the limit to the liability of
the contractor, who will be assisted by
knowing the maximum liability to which he is
likely to be exposed (paragraph 3).

Many legal systems have rules, which are
sometimes mandatory, regulating liquidated
damages clauses and penalty clauses. Under
some legal systems, only clauses under which
the agreed sum serves as compensation are
valid. Under other legal systems, clauses
under which the agreed sum serves as
compensation, or is intended to stimulate
performance, or has both those functions, are
valid (paragraph 5). The parties may wish to
provide that if the failure to perform is caused
by an exempting impediment, the agreed sum
is not due (paragraph 6).
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IUTS CTUMYJIMPOBAHHSI BBITIOJTHEHUS
00513aTeNLCTB, WK OJTHOBPEMEHHO
BBITIOJTHSIET 3TH J1B€ (DYHKITUH (ITYHKT 5).
CTOpOHBI MOTYT MOXKENATh BKIIOYUTH
TIOJIOKEHHE O TOM, YTO €CJIM HEBBITIOJTHCHHE
paboT BBI3BAHO OOCTOSTENHLCTBOM,
0CBOOOXKJAFOIIIUM OT OTBETCTBEHHOCTH, TO
COTJIACOBaHHAsl CyMMa HE TOJUICKUT BBITLIATE
(TyHKT 6).

Hopmamu nprMeHMMOT0 K KOHTPAKTy IIpaBa
4acTO PETYIUPYETCS CBSI3b MEKIY
BO3MEIIIEHUEM COTIACOBAHHOM CyMMBI U
MPUHYKJIECHUEM K BBIIOJHEHUIO
00513aTebCTB. DTH HOPMBI TaKXK€E YacTO
ONPEACIISIIOT U CBA3b ME¥K/y BBIILJIATON
COrJJaCOBAaHHOM CyMMBI M BO3MEIIEHHEM
yOBITKOB. OJTHAKO B COOTBETCTBUH C HOPMaMU
MPUMEHUMOT0 IIpaBa CTOPOHAM MOKET OBITh
pa3peLIeHO 10 HEKOTOPOM CTENEHU
pEeryaupoBaTh 3TH CBSI3H, U CTOPOHBI MOTYT
MOYKEJATh JIEJIaTh 3TO B TOW CTENEHU, B
KOTOPOH 3TO TOIyCKAETCsl IPUMEHUMBIM
paBoM (IIYHKTHI 7 U 8).

O0Ge cTOpOHBI 3aMHTEPECOBAHBI B YETKOM
OIpeJICICHUH TTOHSTHS HEBBITIOJIHEHHUS, 32
KOTOPOE TI0JIaraeTcs BBIILIATa COTJIACOBAaHHOM
cyMMmslI (TyHKT 9). IlIpu onpenenenun pasmepa
COTJIACOBAaHHOW CYMMBI, €CIIH 3TO
JIOIyCKaeTCsl HOpMaMH IPUMEHUMOTO TIPaBa,
3aKa34MK MOJKET CUECTh IIeJIeCO00Pa3HBIM
YCTQHOBUTH COTJIACOBAaHHYIO CYMMY B TaKOM
pa3mepe, KOTOPBI OTHOBPEMEHHO
obecrieynBall Obl 3aKa34UKY pa3yMHYIO
KOMITEHCAITUIO U OKa3bIBaJ OBl HA TOAPSTINKA
yMEpEeHHOEe BO3/ieiicTBUE, TOOYKIast ero K
BBITIOJTHEHUIO 00s13aTenbCcTB. Crieyer
n30eraTh 3aBBIIICHUSI CYMMBI; B COOTBETCTBHH
CO MHOTHMH IPAaBOBBIMU CHCTEMaMH TaKHe
CYMMBI ObUTH OBl aHHYJTUPOBAHBI HITU
yMeHbIeHb! (myHKThI 10 1 11).

[Momexamas yruiate corjlacoBaHHast CyMMa
9acTo OIpeNeseTCs B BUIC HAUUCICHUH,
MpUYEM JUTS TAKUX HAUYUCIICHUH MOXKET OBbITh
YCTaHOBJICH MAaKCHMAJIbHBIH YPOBEHb.
CymiecTBOBaHHE TAKOTO MPE/Esia MOXKET
HUMETh /IS 3aKa39HMKa TMOJI0XKUTEIIbHbIE U
OTpHUIIATEIbHBIE MOMEHTHI (TTyHKT 12).
CTOpOHBI MOTYT MOXKENATh PACCMOTPETh

The law applicable to the contract often
regulates the relationship between recovery of
the agreed sum and enforcement of the
performance of obligations. That law also
often regulates the relationship between the
recovery of the agreed sum and the recovery
of damages. The parties may, however, be
permitted by the applicable law to regulate
these relationships to some extent, and the
parties may wish to do so to the extent
permitted by the applicable law (paragraphs 7
and 8).

It is in the interests of both parties to delimit
clearly the failure to perform upon which the
agreed sum is payable (paragraph 9). In
quantifying the agreed sum, if the applicable
law so permits, the purchaser may find it
beneficial to provide for an agreed sum in an
amount which both provides reasonable
compensation to the purchaser and puts a
moderate pressure on the contractor to
perform. Excessive sums should be avoided;
under many legal systems those sums would
be set aside or reduced (paragraphs 10 and
11).

The agreed sum to be paid is often fixed by
way of increments, and a limit may be placed
on the amount to which the increments can
escalate. A limit may have advantages and
disadvantages to the purchaser (paragraph
12). The parties may wish to consider
whether the limit is to apply in all cases
(paragraph 13), and the remedies which the
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BOIIPOC O TOM, JIOJIKEH JIM MpeJelt
IIPUMEHSTHCS BO Beex ciayvasx (myHKT 13), a
TaKXe O CPEeJICTBAX 3aIlUThI, K KOTOPBIM
3aKa34ruK MOXKET NMPUOETHYTh MOCIE TOro, KaK
OB TOCTUTHYT nipefen (MyHKT 14).

J11s1 TOro 4TOOBI 00JICTYUTH BO3MEIIICHUE
COTJIACOBAHHOU CyMMBI, B KOHTPAKTE MOKET
paszperaThbes, 4ToObI 3aKa3UrK yAepKUBAI
COrJacoBaHHYIO cymmy u3 QOoHI0B
MOJAPSAYNKA, HAXOSIIUXCS B PACHIOPSKEHUH
3aka3umka (myHKT 15). KoHTpakTom MoxeT
Tak)Ke IpeaycMaTpuBaThCs oOecreueHne
KaKUM-ITN00 (DMHAHCOBBIM yUPEIKICHUEM
rapaHTUU B OTHOILIEHUU BBIMJIATHI
COrJIaCOBAaHHOM CyMMBI (ITyHKT 16).

XoTs B citydae 3aJep>KKH BBITIOTHEHUS
MpeyCMaTPUBACTCS BBIMJIATA COTTIACOBAHHOU
CYMMBI, YCTAaHOBJICHHBIC CPOKH BBITIOTHEHUS
paboT MOTYT IIpH OTIPEIEIICHHBIX
00CTOSITENTLCTBAX CTaTh HEPEATHHBIMH, YTO
MOJKET 3aTPYJHHUTh TPUMEHEHHE OTOBOPOK O
3apaHee OIEHEHHBIX YOBITKaX U MTPapHBIX
HeycToikax. CTOPOHBI MOTYT TOXKENATh
OTOBOPHUTH B KOHTPAKTE MEXaHU3M
YCTaHOBJICHHSI HOBBIX CPOKOB BBITIOJTHEHUS U
MPEIyCMOTPETh, UTO 33aJepKKa TOJHKHA
OTIPEETISATHCS C YIETOM HOBBIX CPOKOB
(TyHKT

17). CTopoHBI MOTYT TIOXKeJIaTh PACCMOTPETh
T€ 00CTOATENLCTBA, IPU KOTOPBIX B
OTHOILICHUH 3aJIeP>KKH BBIMIOJHEHUS 110 BUHE
MOAPSAYMKA YacTH paboT HEOOXOAUMO
IIPESYCMOTPETH BBINJIATY COTJIaCOBaHHOM
cyMMBbL. OT 3TUX 00CTOSITENLCTB OyeT
3aBUCETh ONpEACICHUE pa3Mepa
COIIaCOBAaHHOU cyMMbI (IIyHKTHI 18 1 19).

B tom ciyuae, korga BelIIaTa
COTJIACOBAHHOM CyMMBI ITpelyCMaTpUBaETCs B
BU/JIE HAUUCIIEHUH, & MAaKCUMaJIbHAs CyMMa
BO3MEIICHHS OIPaHUYNBAETCSI, CTOPOHAM
CJIEyEeT OTOBOPUTH UMEIOIINECS BUIBI
BO3MEILECHHUS TTPU MPEKPALICHUU JEHCTBUI
KOHTpaKTa, KOMIICHCAIIMH YOBITKOB U
BBITUIAThI COTJIACOBAHHON CYMMBI, a TaKkKe
CBSI3b MEXAY HUMHU (ITyHKT 21).

purchaser might have after the limit is
reached (paragraph 14).

In order to facilitate recovery of the agreed
sum, the contract may authorize the purchaser
to deduct the agreed sum from funds of the
contractor in the hands of the purchaser
(paragraph 15). The contract may also
provide for a guarantee to be given by a
financial institution in respect of the agreed
sum (paragraph 16).

When an agreed sum is stipulated for delay in
performance, the date fixed for performance
may become inapplicable in certain
circumstances, and this may create difficulties
in the operation of liquidated damages clauses
and penalty clauses. The parties may wish to
include in the contract a mechanism for
determining a new date for performance, and
provide that delay is to be measured by
reference to the new date (paragraph 17).

The parties may wish to consider the
circumstances in which the payment of an
agreed sum is to be provided for delay by the
contractor in completing a portion of the
works. The quantification of the agreed sum
will depend on those circumstances
(paragraphs 18 and 19).

Where the payment of an agreed sum is
stipulated by way of increments with a limit
on the amount recoverable, the parties should
determine the availability of the remedies of
termination, damages and the recovery of the
agreed sum, and also the relationships
between those remedies (paragraph 21).
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I''TABA XX: BOBMEIIEHUE YIIEPBA

PE3IOME: [IpumeHuMoe K JTaHHOMY
KOHTPAKTY IIPAaBO OIPEAECIIIET YCIOBUS U
00BEM OTBETCTBEHHOCTU CTOPOHBI, HE
BBINOJIHUBIICH JOTOBOPHOE 0053aTENBCTBO, B
OTHOIIIEHUHU Bo3MenleHus yiepoa. [IpaBoBbie
HOPMBEI 11O OAHUM BOIIPpOCaM, KaCaronuMcCs
OTBETCTBEHHOCTH, MOTYT UMETh
00s13aTeNBHBIN XapaKTep, B TO BpeMs KaK
JpyTrHUe BOIPOCHI MOTYT PEryIHpOBATHCS
HOpMaMH, OT KOTOPBIX CTOPOHEI MOI'yT
OTOMTH B CBOEM KOHTpakTe. OHaKo B
GOHBLHI/IHCTBC IMMPaBOBBIX CUCTEM CTOPOHAM
MO3BOJISIETCS OTOBAapHUBATh B IOTOBOPHBIX
MOJIOKCHHUAX TC BOIIPOCHI, KOTOPBIC CBA3AHBI C
00beMOM Bo3MeIaeMoro yiiepoa (myHkT 1).

CTOpPOHBI MOTYT ITOXKEJATh, YTOOBI YCIIOBUS H
00beM BO3MeIeHHs yiepOa CTOPOHOI, He
BBITIOJIHUBIICH 00513aTEIbCTBA, ONPEACISIINCH
COTJIACHO COOTBETCTBYIOLIEMY
3aKoHOJaTenbcTBY. OHAKO, B CIydae
MPUHATHA TAKOT'O MOAXO04a, CTOPOHLI JOJIPKHBI
BKJIIOYATh B CBOI KOHTPAKT JAPYTHUe
PCKOMCHAOBAHHLIC B PyKOBO,Z[CTBe BHUbI
BO3MEIICHUS B CBSI3U C HEBBIITOJIHECHHEM
00513aTEJILCTB JIMIID II0CIIE UX THIaTCIIbHOT'O
PacCMOTpPEHHS, TOCKOJIBKY 3TH BHJIBI MOTYT
[IPOTUBOPEYUTH HOPMAaM I1PaBa, IPUMEHUMbBIM

B OTHOIIICHWH BO3MEIICHUS yiiepoa (ITyHKT
2).

Kpowme Toro, cropoHsl MOTyT IPEAYCMOTPETH
B KOHTPAKTE, YTO CTOPOHA, HE BBIITOJIHUBIIIAS
00s13aTeNTLCTBA, HECET OTBETCTBEHHOCTH 3a
BO3MeIeHHe yObITKOB. OHM TaKKe MOTYT
BKJIFOYUTD IMOJIOKCHUS, HCKITIOYAIOINUEC TAKYTO
OTBETCTBEHHOCTbh TP KOHKPETHBIX
obcrosTenscTBax. Kpome Toro, oHM MOTYT
YCTaHOBHUTH 00BHEM KOMIICHCAIIMH CTOPOHE,
HOCTpa,Z[aBHIeﬁ OT HCBBITIOJTHCHUA
00s13aTeNBCTB (TIYHKT 3).

Bosmernenue ymep6a MoxkeT B
ONpeIEICHHOM OTHOIICHUH OTINYATHCS OT
BBITUIAThl COTJIACOBAHHON CYMMBI U OT
npoteHTa (MyHKT 4). 3aKka3yuK TaKKe MOXKET
MIPEeyCMOTPETh ONpeeIeHHbIE POPMBI
o0ecriedeHus BBITUIATHI €My KOMIICHCAIIUY B
Clly4ae HEBBIMOJHEHUS 0053aTeIbCTB

CHAPTER XX. DAMAGES

SUMMARY:: The law applicable to the
contract will determine the conditions under
which, and the extent to which, a party who
fails to perform a contractual obligation is
liable to pay damages. The legal rules on
some issues relating to liability may be
mandatory, while on other issues the legal
rules may be capable of modification by the
parties. Most legal systems, however, permit
the parties to settle through contract
provisions issues relating to the extent to
which damages may be recoverable

(paragraph 1).

The parties may wish to leave to the
applicable law the determination of the
conditions under which, and the extent to
which, damages are recoverable from a party
who has failed to perform. However, if they
adopt this approach, the parties should
include in their contract the other remedies
recommended in the Guide for a failure to
perform only after careful consideration,
since these remedies may be inconsistent with
the rules governing the recovery of damages
under the applicable law (paragraph 2).

Alternatively, the parties may provide in the
contract that a party who fails to perform an
obligation is liable to pay damages. They may
also wish to include an exemption clause
which would exclude this liability in specified
circumstances. They may also wish to
determine the extent to which the party who
is aggrieved by the failure to perform is to be
compensated (paragraph 3).

Damages may be distinguished in certain
respects from payment of an agreed sum and
from interest (paragraph 4). The purchaser
may also arrange for security to compensate
him in the event of a failure to perform by the
contractor, or may take out insurance to
obtain financial protection (paragraph 5).
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MOAPSAYNKOM HIIH KE OH MOXKET MPUOETHYTh
K CTPaxOBaHHIO, YTOOBI 00€30MacuTh ceds B
(¢unarncoBoM oTHomeHnu (MyHKT 5). Kpome
TOTO, KOHTPAKTOM HJIU TIPUMEHUMBIM K
KOHTPAKTy IIPaBOM MOKET
MIpeyCMaTPUBATHCS BhIIIATa KOMIICHCAIIUN
OJIHOM CTOPOHOM JPYroM CTOPOHE B TEX
CIIy4asix, KOTJ]a HEBBITIOJIHEHHE 00513aTeILCTB
CTOPOHOM, BHIMUIAYMBAIONIEH KOMIIEHCALIHIO,
HE UMeJo MecTa (ITyHKT 6).

Jl5is ompenenieHus: TakKux yOBITKOB, 32
KOTOPBIE IMMOTEPIIECBIAS CTOPOHA MOXKET
TpeOOBaTh KOMIICHCAIINH, CYIIIECTBYET
HECKOJIBKO pa3IMYHbIX METOA0B (ITyHKT 7). B
OTHOIICHUU KOMIICHCAIINH 32 MOTEPSHHYIO
NPUOBLIH CYIIECTBYIOT Pa3IMYHBIC METO/IbI
OrpaHHYeHUs] 00beMa TaKOH KOMIICHCAIIMH
(myHKT 8).

B KOHTpakTe MOXET UCKITI0YaThCs
BO3MeEILIEHHE TeX YOBITKOB, KOTOPBIE CTOPOHA,
HE BBINOJHUBINASA 0043aTENbCTBA, 110 BCei
BUJIUMOCTH, HE MOTJIa IPeyCMOTpeTh. B
KOHTPAKTE MOXKET OrOBapUBATHCS, UYTO
COOTBETCTBYIOIIUM MOMEHTOM, KOTJ]a MOXHO
MPEIBUIECTH BO3MOXKHBIE YOBITKH, CIEIYeT
CUMUTATh BpeMsl 3aKII0YEHHsI KOHTpaKTa JIn0o
BpeMs ero Hapyuienus. Kpome toro, B
KOHTPAKTE MOXKET Pa3zbsCHATHCS, CIEAyeT JIn
IpeaycMaTpUBaTh XapakTep WIN pa3Mepbl
BO3MOJKHBIX YOBITKOB (TTYHKTHI 9 1 10).
CTOpOHBI MOTYT TaKXe MPeAyCMOTPETh
MEXaHM3M JIJIsl UCKIIIOYEHUSI YOBITKOB,
OTJAJICHHO CBSI3aHHBIX C HEBBINOJIHEHUEM
o0s3aTenbCeTB (MyHKTHI 11 1 12). Ecu B
pe3yJbTaTe HeBBIIIOJIHEHUS 0053aTENIbCTB
MOTepIeBIIasi CTOPOHA MOTy4aeT
OIpeJIeIEHHbIE BHITO/Ibl MIIN HAKOIUICHUS,
CTOPOHBI MOT'YT IIPETyCMOTPETh, YTOOBI OHU
BBIUYUTAIIUCH U3 YOBITKOB, 00YCIIOBIEHHBIX
OLIMOOYHBIM OTIPECTIEHUEM CYMMBI
koMmIieHcaluu (myHKT 13). CTopoHbl MOTYT
MOKeJIaTh PACCMOTPETH BOIIPOC O TOM,
JOJDKEH JTX KOHTPAKT OTPaHUYMBATh
BEJIMYMHY MOJIEKAIIETO BO3MEIEHUIO
yiepba u, eciu I0JKEH, TO KaKiuM 00pazom
3TO OTpaHUYEHUE JOKHO ObITh OMPEIETIeHO
B KOHTpPAKTE (IIyHKT 14).

CTOpOHBI MOTYT MOXKENATh NPELYCMOTPETD,

Moreover, the contract or the law applicable
to the contract may provide that one party is
to compensate the other in circumstances
where there has been no failure to perform by
the party from whom compensation is
payable (paragraph 6).

Different approaches are available to identify
the kinds of losses for which an aggrieved
party is entitled to compensation (paragraph
7). In respect of compensation for lost profits,
different approaches are available to delimit
the amount of compensation payable
(paragraph 8).

The contract may exclude the recovery of
compensation for losses which the party,
failing to perform could not have been
reasonably expected to foresee. The contract
may specify whether foreseeability is to be
determined at the time of entering into the
contract, or at the time of the failure to
perform. Furthermore, the contract may
clarify whether the aspect to be foreseen is
the kind or the amount of the losses suffered
(paragraphs 9 and 10). The parties may also
wish to decide on the mechanism by which
losses which are causally remote from the
failure to perform are excluded from
compensation (paragraphs 11 and 12). If
benefits or savings are gained by the
aggrieved party from a failure to perform, the
parties may provide that they are to be
deducted from losses resulting from the
failure in determining, the amount to be paid
as compensation (paragraph 13). The parties
may wish to consider whether the contract is
to limit the amount of damages recoverable,
and, if so, how the limitation is to be
determined in the contract (paragraph 14).

The parties may wish to provide that the
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YTO NOTEPIEBIIas CTOPOHA JOJIKHA IPUHATH
MEpBI [0 COKPALICHUIO CBOUX YOBITKOB. OHI
MOTYT NMPEAYCMOTPETH, YTO B MPOTUBHOM
ClIyyae 3Ta CTOPOHA MOXET MOTEPSTh MIPABO
Ha KOMIIEHCALUIO YOBITKOB, KOTOPBIX MOXHO
ObLIO OBbI M30€3KaTh, €CJIM OBl OHA BHITOIHMIIA
cBOM 00s3aTeNbCTBA (MMYHKT 15).
CrpoutenbHble paboThI, BHITTIOIHEHHBIE C
HapylLIeHHEM TeXHUYECKUX HOPM, MOTYT
MPUBECTH K CMEPTH WIIM HAHECCHUIO
TEJIECHOT0 IOBPEXACHUS TPETHbUM JIUIAM WU
NPUYMHUTE yiepd ux coOCTBeHHOCTH. B
TaKHX CIIy4asX BOIPOCHI, KacarolI1ecs
OTBETCTBEHHOCTH IO BO3MEILIEHHIO yIepOa
TPETHUM JIUIAM, YaCTO PETIAMEHTHUPYIOTCS
BHEJIOTOBOPHBIMHU ITPABOBBIMU HOPMaMH.
OpHako CTOPOHBI MOTYT MOKENATh
NPEeyCMOTPETh BHYTPEHHEE paclpeieieHue
PHUCKOB MEXIy cOO0H Mpy KOMIEHC AU
yuep6a TpeTbuM Juiam (myHKThI 16-18).
CTopoHBI MOTYT MOXKENaTh OTOBOPUTD, B
KaKOM BaIIOTE WM BaJTIOTaX JOJIKECH
BO3MemIaThbes ymepo (myHKT 19).

I''TABA XXI: OI'OBOPKH Ob
OCBOBOXIEHHUU OT
OTBETCTBEHHOCTH

PE3FOME: B xone cTpouTenbcTBa MOTYT
BO3HUKATh COOBITHS, KOTOPHIE MPENSATCTBYIOT
BBITTOJIHEHUIO OJJHOH M3 CTOPOH €¢
JIOTOBOPHBIX 00s13aTenbcTB. HacTosimas rnasa
KacaeTcsi OTOBOPOK, B COOTBETCTBHH C
KOTOPBIMH CTOPOHA, HE BHITIOTHUBIIIAS
JOTOBOPHOE 0053aTEIECTBO B CHITY
BO3HUKIIIETO MPETSITCTBUS, OCBOOOXKIACTCS OT
HEKOTOPBIX MPABOBBIX MOCIEICTBHMA
HEBBITIOJTHEHHS 00s13aTenbeTBa. OrpaHUdeHNe
chepsl 1eHCTBHSI OTOBOPKH 00 OCBOOOKICHUH
OT OTBETCTBEHHOCTH KaK B OTHOIICHHH
COOBITHH, KOTOPBIE MPEJICTABIISAIOT COOOM
OCBOOOKIAIOIINE OT OTBETCTBEHHOCTH
MPETSTCTBYS, TAK ¥ B OTHOIICHHH MTPABOBBIX
MOCIIEACTBHI OCBOOOXKIAIONIUX OT
OTBETCTBEHHOCTH TPEMSATCTBUN OTBEYAJIO OB
uHTepecaM 3aka3zurka. CTOPOHBI MOTYT
MOJKEJIaTh MPEIOCTaBUTh 0OCHM CTOPOHAM
MIPaBO CCHIIATHCS HA OTOBOPKY 00
OCBOOOKICHUH OT OTBETCTBEHHOCTH (ITYHKTHI

1-4).

aggrieved party is obligated to mitigate his
losses. They may provide that if he does not
do so, he may not be entitled to compensation
for losses which could have been prevented if
he had fulfilled his obligation (paragraph 15).
Defective construction may result in death or
personal injury to third persons, or damage to
their property. Liability for damages to the
third persons in those cases is often
determined by mandatory extra-contractual
legal rules. The parties may, however, wish to
provide for the internal allocation of risks
between them in respect of damages paid to
third persons (paragraphs 16 to 18). The
parties may wish to determine in which
currency or currencies damages are to be paid
(paragraph 19).

CHAPTER XXI. EXEMPTION CLAUSES

SUMMARY:: During the course of
construction, events may occur which impede
the performance by a party of his contractual
obligations. The present chapter concerns
clauses under which a party who fails to
perform a contractual obligation due to an
impediment is exempted from certain legal
consequences of the failure. It would be in the
interest of the purchaser if the scope of the
exemption clause were limited, both as to the
events which constitute exempting
impediments and the legal consequences of
exempting impediments. The parties may
wish to enable both parties to invoke an
exemption clause (paragraphs 1 to 4).
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B HEKOTOPBIX TPABOBBIX CUCTEMAX HOPMBI,
KacaroIluecs: 0CBOOOXKICHHS OT MPABOBBIX
ITOCJIC/ICTBUI HEBBITIOJHEHUS 0053aTEIIbCTB,
MOTYT NMPUBOJINUTH K pe3yJibTaTaM, He
COBMECTHUMBIM C YCIIOBUSMHU U
MOTPEOHOCTAMHU MEKTYHAPOIHON TOPTORBIIH.
[ToaTOMy CTOPOHBI MOTYT MOXKENIATh
BKJIFOUHTH B KOHTPAKT OTOBOPKY 00
OCBOOOXKIEHHUU OT OTBETCTBEHHOCTH, B
KOTOPOU COACPKHUTCS ONPE/ICIICHHE
0CBOOOXKTAFOIITUX OT OTBETCTBEHHOCTH
MPEISITCTBHIA U YKA3bIBAIOTCS TIPABOBHIC
MIOCJIEACTBUS 3TUX NPENATCTBUMN (IIyHKTHI 5-

7).

B nensx orpannuenus chepsl 1elCcTBHUS
OTOBOPKU 00 OCBOOOKICHUH OT
OTBETCTBEHHOCTH CTOPOHBI MOTYT IMOKEJATh
IIPELYCMOTPETH ITOJIOKEHUE O TOM, YTO
CTOPOHA, HE BBITIOJIHUBIIAS CBOUX
00513aTeTTBLCTB, OCBOO0KIAETCS TOIBKO OT
BO3MEUICHUS YOBITKOB MJIM BBITLIATHI
COTJIaCOBAaHHOM CYMMBI JPYTrOM CTOPOHE
(myHKT 8).

CTOpOHBI MOTYT TaK)K€ OTPAHUYUTE CheEpy
JEHCTBUS OTOBOPKH 00 OCBOOOXKICHUH OT
OTBETCTBEHHOCTH ITyTEM MPUHSATHUS
OTPAaHUYCHHOTO OTIPE/IEIICHHS
O0CBOOOXKIAIOIINX OT OTBETCTBEHHOCTHU
npensaTcTBU. OAUH MOIX0T MOXKET
3aKJIFOYATHCS B TOM, YTOOBI IPEyCMOTPETh
TOJIBKO 00IIee onpeeeHre
O0CBOOOXKIAIOIINX OT OTBETCTBEHHOCTHU
npenstcTBui (myHKTH 10-12). BTopoit
ITOJXO0J] MOXKET COCTOSATh B U3JIOKECHUHU
o011ero onpeneaeHus Hapsay ¢
WJUTIOCTPATUBHBIM WITH UCYEPITBIBAIOIIINM
MePEYHEM COOBITHI, KOTOPBIE TOJKHBI
paccMaTpuBaThHCS B Ka4eCTBE
0CBOOOKIAIOIIMX OT OTBETCTBEHHOCTH
MPETSITCTBHIA, WK TTEPEUYHEM COOBITHIA,
KOTOPBIC JOJKHBI pACCMAaTPUBATHCS B
Ka4yeCTBE 0CBOOOKIAIOIINX OT
OTBETCTBEHHOCTH IPETATCTBUIN, HE3aBUCUMO
OT TOT0, IIOAIAIAl0T I OHHU MU HE
MOAMNAAI0T TOT 0011Iee OnpeIesieHre
(myskTeI 13-16). TpeTuit noaxom MOXeT
3aKJII0YAThCS B PUBEICHUH
MCYEPIBIBAIOIIETO MEPEUHS COOBITHH,

Rules in some legal systems concerning
exemption from legal consequences of a
failure to perform may lead to results which
are incompatible with the circumstances and
needs of international trade. The parties may,
therefore, wish to include in the contract an
exemption clause defining exempting
impediments and specifying the legal
consequences of those impediments
(paragraphs 5 to 7).

In order to limit the scope of an exemption
clause, the parties may wish to provide that a
party failing to perform is exempt only from
the payment of damages or of an agreed sum
to the other party (paragraph 8).

The parties might also limit the scope of the
exemption clause by adopting a restricted
definition of exempting impediments. One
approach may be to provide only a general
definition of exempting impediments
(paragraphs 10 to 12). Another approach may
be to provide a general definition together
with an illustrative or exhaustive list of events
to be considered exempting impediments, or a
list of events to be considered exempting
impediments whether or not they come within
the general definition (paragraphs 13 to 16).
A third approach may be to provide an
exhaustive list of events to be considered
exempting impediments without a general
definition (paragraph 17). The parties may
wish to consider various types of events to be
included in a list of exempting impediments
(paragraphs 18 to 22).
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KOTOPBIE JIOJKHBI paCCMaTPUBAThCS B
Ka4yecTBE 0CBOOOXKIAIOIINX OT
OTBETCTBEHHOCTH NPEMATCTBUI O3 00111ero
onpeaenenus (myHKT 17). CTOpOHBI MOTYT
MO’KEJIaTh PACCMOTPETh Pa3JINYHbIE BUJIbI
COOBITHI, KOTOPBIE TOJHKHBI OBITh BKIIOUEHBI
B ITIepEYCHb OCBOOOKTAIOIINX OT
OTBETCTBEHHOCTH NPENATCTBUH (ITyHKTHI 18-

22).

Cdepa neiicTBrsi OTOBOPKH 00 OCBOOOXKICHUN
OT OTBETCTBEHHOCTH MOXKET OBITh
JOTIOJTHUTEIPHO YTOUYHEHA ITyTEM SICHOTO
UCKITIOYEHUS] HEKOTOPBIX COOBITHIA, Ha
KOTOPBIE B TPOTUBHOM CITy4ae MOKET
pacmpocTpaHsAThCs chepa ercTBHs
oroBopku. CTOPOHBI MOTYT TTOXKEJIATh
PaccMOTPETh BOIIPOC O TOM, JOJIKHBI JTH
HEKOTOPbIEC aKThI TOCYIaPCTBA WITH
rOCy/IapCTBEHHBIX OPTraHOB, TAKHE, KaK OTKAa3
BBIJIATh JTUICH3HIO WM Pa3peIICHUE HITH HX
U3BATHE, PACCMATPUBATHCS B KAUECTBE
0CBOOOXKIAIOIINX OT OTBETCTBEHHOCTH
MPENsATCTBUM (IMTyHKTHI 23-24).

CTOpOHBI MOTYT TOXKEJIATh MPEITYCMOTPETH B
KOHTPAKTE YCJIOBHSI, B COOTBETCTBHUH C
KOTOPBIMH MOAPSTYHK OCBOOOIKITACTCS OT
OTBETCTBEHHOCTH B TOM CITy4ae, €Ciu
HEBBITTOJIHEHHE UM CBOMX 0053aTEIIbCTB
BbI3BAHO HEBBITIOJHCHHUEM 00SI3aTCILCTB
HaHATOW UM TPEThEH CTOPOHOM (ITyHKTHI 25-
26). B xoHTpakTe KenaTebHO 00S3bIBATh
CTOPOHY, CCHUIAIONIYIOCS Ha 0CBOOOKIAroOIIee
OT OTBETCTBEHHOCTH IMPEMSATCTBUE,
HATPaBJISTh APYroi CTOPOHE MUCEMEHHOE
YBEIIOMJICHHE O MpensaTCTBUH. KOHTpaKkT
MOJKET TaKXe MPelyCMaTpUBaTh, YTO
CTOpOHA, HE HAIIPABUBIIIAsI TAKOES
YBEIOMIICHHE, YyTPAUYUBACT CBOE MTPABO
CCBUIAThCS HA OCBOOOKIAIONIEE OT
OTBETCTBCHHOCTH TPEMATCTBHE. B KadecTBe
aJIbTEPHATHBBI B KOHTPAKTE MOYKHO
MPEIyCMOTPETh, YTO CTOPOHA OCTABIISET 32
co00if MpaBo COCNATHCS HAa OCBOOOXKIA0IIIee
OT OTBETCTBEHHOCTH TPENATCTBUE, HO YTO
OHa 00s13yeTcsi KOMIIEHCHUPOBATh YOBITKH,
BBI3BaHHBIC HEBBIMIOJIHEHUEM 00513aTEIbCTBA.
B KOHTpakTe MOXKET TaKKe COACPIKATHCS
TpeOOBaHUE O TIPOBEPKE MPEMSATCTBHSA, C TEM
9TOOBI OHO MOTJIO UCTIOJIb30BAThCS B KAYECTBE

The scope of an exemption clause might be
further clarified by expressly excluding some
events which might otherwise come within
the scope of the clause. The parties may wish
to consider whether certain acts of a State or
of State organs, such as the denial or
withdrawal of a license or approval, are to be
regarded as exempting impediments
(paragraphs 23 and 24).

The parties may wish to provide in the
contract the conditions under which a
contractor is exempt when his failure to
perform is due to a failure by a third person
engaged by him (paragraphs 25 and 26). It is
desirable for the contract to obligate a party
invoking an exempting impediment to give
written notice of the impediment to the other
party. The contract might provide that a party
who fails to give such notice loses his right to
invoke the exempting impediment.
Alternatively, the contract may provide that
the party remains entitled to invoke the
exempting impediment, but that he is liable to
compensate the other party for losses
resulting from the failure. The contract might
also require verification of an impediment for
it to be relied upon. Further, the parties may
wish to provide that, upon notification of an
exempting impediment, they are to meet and
consider what measures to take in order to
prevent or limit the effects of the impediment
(paragraphs 27 and 28).
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ornpaBnanus. Jlanee CTOPOHBI MOTYT
MOKeJaTh MPEAYCMOTPETh, UTO MOCIIe
MIOJTyYCHHST YBEIOMIICHHS 00
OCBOOOKIAIOIIEM OT OTBETCTBEHHOCTH
MPETSATCTBHHA OHH JOJDKHBI BCTPETHTHCS U
pPaccMOTpPETh BOMIPOC O MEpax, KOTOPHIE
HEOOXOUMO MTPHHATH B IETSIX
TPEIYIPEIKACHUS UIIH OTPAaHHYCHHUS
MOCJICICTBHUI MPETSITCTBUS (TTyHKTHI 27-28).

I''TIABA XXII: Or'OBOPKHA Ob OCOBO
3ATPYJJHUTEJIBHBIX
OBCTOATEJBCTBAX

PE3IOME: ITonsitue "oco6o
3aTpyIHUTEIBHBIE O0CTOSTENBCTBA" SBISICTCS
TEPMUHOM, KOTOPBIH UCTIONIB3YETCS B
PykoBoncTBe A1 OMECaHUs U3MEHEHUS
HKOHOMHYECKUX, (PUHAHCOBBIX, TIPABOBBIX
WM TEXHOJOTHYECKHUX (PaKTOPOB,
BBI3BIBAIOIIECTO CEPHE3HBIC HEOIArOMPUSTHHIE
9KOHOMHYECKUE TTOCTIEACTBHSI JIJIsl OJHOU U3
JOTOBAPHUBAIOIINXCS CTOPOH U
OCTIOKHSIIOIIIETO TEM CaMbIM BBITIOJIHEHUE €10
CBOWX JIOTOBOPHBIX 0053aTeNbCTB. B
oroBopke 00 0co00 3aTpyTHUTEIHHBIX
00CTOSTENHECTBAX OOBIYHO JAETCS
oIpeJieieHUue 0C000 3aTPyAHUTEIBHBIX
OOCTOSITENTLCTB M TIPEyCMaTPUBACTCS
MEPECMOTP YCIOBUI KOHTPAKTA C IENBIO €ro
aJjanTaly K HOBOW CUTYAaIlUH, CJI0KUBIICHCS
B pe3yJIbTaTe BOSHUKHOBEHHS 0CO00
3aTPyAHUTEIBHBIX 00CTOSATENHCTB (MYHKT 1).
OroBopku 006 0000 3aTPyTHUTEITBHBIX
00CTOSITENTLCTBAX HEOOXOIUMO OTJIMYATh OT
OTOBOPOK 00 OCBOOOXICHHUH OT
OTBETCTBEHHOCTH (TTYHKT 2).

MO03KHO CUUTaTh, 9YTO OTOBOPKa 00 0C000
3aTPYAHUTEIBHBIX 00CTOSTEILCTBAX 00J1a1aeT
TEM MPEUMYIIECTBOM, UYTO MEPECMOTP
YCIIOBUI KOHTPAKTa B COOTBETCTBUH C HEIO
MOJKET MPEIOTBPATUTH UMEIOIIEE
HeOJIaronpusATHbIEC MTOCIEICTBUS
HEBBITTOJTHEHHE 0053aTEIILCTB CTOPOHOM,
NoHecIIeH yuiepo B pe3yibTaTe U3MEHEHUS
0OCTOSITENTLCTB. DTa OTOBOPKA MOYKET TaKKE
CIOCOOCTBOBATh NEPECMOTPY yCIOBUN
KOHTpakTa, 00ecreynuBasi OCHOBY, Ha KOTOPOM
OH MOJKET TPOBOJUTHCS (ITYHKT 3).

CHAPTER XXII. HARDSHIP CLAUSES

SUMMARY:: Hardship is a term that is used
in the Guide to describe a change in
economic, financial, legal, or technological
factors which causes serious adverse
economic consequences to a contracting
party, thereby rendering more difficult the
performance of his contractual obligations. A
hardship clause usually defines hardship, and
provides for renegotiation to adapt the
contract to the new situation created by the
hardship (paragraph 1). Hardship clauses are
to be distinguished from exemption clauses
(paragraph 2).

A hardship clause may be considered to have
the advantage that renegotiation under it
might avert a disruptive failure of
performance by the party affected by the
changed circumstances. The clause may also
facilitate renegotiation by providing a
framework within which it may be conducted
(paragraph 3).
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Bwmecre ¢ Tem oroBopka 06 0co60
3aTPyAHUTEIBHBIX 00CTOSATEIHCTBAX 00Ia/1aeT
HECKOJIbKUMH HEIOCTaTKaMH, KOTOPHIE,
BO3MO’KHO, 3aTMEBAIOT IIPEUMYIIIECTBA,
M3II0’KEHHBIE BhITIE. BO3MOXHOCTH
MepecMOTpa yCIOBUIN KOHTPAKTa IPUIACT
KOHTPAKTY OMpeAeICHHYI0 HECTa0MIIbHOCTD,
ornpezeneHue 0co00 3aTPyAHUTETbHBIX
0OCTOSITETTLCTB SABJSIETCS, KaK MPaBUIIO,
HEKOHKPETHBIM U PaCIUIBIBYATHIM, &
BKIJIFOUEHHE OTOBOPKU MOKET MPUBOAMTDH K
HE0OOCHOBAHHBIM YTBEPKIEHUSIM O TOM, YTO
0c000 3aTpyTHUTEIBLHBIE 00CTOSTEILCTBA
CYILIECTBYIOT JUIsl TOTO, YTOOBI YKIIOHUTHCS OT
BEITIOJTHEHUS 00s13aTenbCcTB (MyHKT 4). Kpome
TOT0, 3aKa3UMK MOKET 0Ka3aTbCsl B 0CO00
HEOJIaroNPUSATHOM TMOJIOKEHUH, TTOCKOIBKY
MOJPSAYMK 10 CPAaBHEHUIO € 3aKa3YHKOM
OyJeT B MepCIEeKTUBE pacIoiarath 0oee
HIMPOKUMHU BO3MOXKHOCTSIMH JIJISI CCBUIKU Ha
OroBOPKY (IyHKT 5). PykoBocTBO KacaeTcs
JIPYTUX OTOBOPOK, KOTOPBHIE MOTYT OBITh
BKJIIOUEHBI B KOHTPAKT ¥ KOTOPHIE MOTYT
MIPUMEHSITHCS, KOT/Ia U3MEHEHUE
00CTOSITENTLCTB BBI3BIBAET Ui OTHOM U3
CTOPOH CEPbE3HbIC HEOIATONIPHUATHBIE
HSKOHOMMYECKHE TOCTIEACTBUS. 3aKa3uuK
MOJKET TOKeNaTh PaCCMOTPETh BOIIPOC O TOM,
YCTpaHsET JIU BKIIIOUEHHE 3TUX OTOBOPOK
HE0OXOIUMOCTh B OTOBOPKE 00 0000
3aTPyAHUTEIBHBIX 00CTOSATENHCTBAX (TYHKT
6).

Ecnu, HecMOTpst Ha HEJOCTATKH OTOBOPKU 00
0Cc000 3aTPYIHUTEIBHBIX 00CTOATEIHCTBAX,
CTOPOHBI BCE XK€ MOKENIAI0T BKIIOYHUTH €€ B
KOHTPaKT, TO OTOBOPKY 00 0c000
3aTPYyIHUTEIBHBIX 00CTOSTELCTBAX
KeIaTeIbHO COCTABIISATh TAKMM 00pa3oM,
9TOOBI YMEHBIIIUTH HEOTIPEICTICHHOCTD,
KOTOPYIO OHa MOXET CO3/1aBaTh B OTHOIICHUH
00513aTeNbCTB CTOPOH. JlomycTUMO, YTOOBI B
OTOBOPKE COJIEPKAIIOCH OTPEIeIeHue 0C000
3aTPyIHUTENBHBIX 00CTOSTENLCTB U, KPOME
TOT0, IPUBOMJICS NIEPEUCHb COOBITHIA,
KOTOPBIE 10 OTACIBHOCTH UM B COYETAHUN
APYT C IPYTOM MOTYT UCTIOIH30BATHCS
CTOPOHOM JIJIsl CCHUTKU Ha OTOBOPKY (ITyHKTBI
7-12). MoxxeT ObITh TPUHSITO
OTPaHUYUTENILHOE OTIPENIeTIeHne 0C000

A hardship clause has, however, several
disadvantages which may outweigh the
advantages described above. The possibility
of renegotiation makes the contract to some
degree unstable, the definition of hardship
tends to be imprecise and vague, and the
inclusion of the clause may induce the
advancement of spurious claims that hardship
exists to avoid the performance of obligations
(paragraph 4). Furthermore, the purchaser
may in particular be disadvantaged because
the contractor will potentially have more
opportunities to invoke the clause than the
purchaser (paragraph 5). The Guide deals
with other clauses which may be included in
the contract and which may apply when a
change of circumstances causes serious
adverse economic consequences to a party.
The purchaser may wish to consider whether
the inclusion of those clauses renders a
hardship clause unnecessary (paragraph 6).

If, despite its disadvantages, the parties wish
to include a hardship clause in the contract, it
is advisable to draft it so as to reduce the
uncertainty it might create as to the
obligations of the parties. It may be
acceptable for the clause to define hardship,
and in addition to include a list of events on
one or more of which alone a party can rely to
invoke the clause (paragraphs 7 and 12). A
restrictive definition of hardship may be
adopted under which all required elements
must be satisfied before hardship is deemed
to occur (paragraphs 8 to 11). The parties
may wish to consider the inclusion of other
limitations to invoking a hardship clause,
since those limitations may reduce the
instability introduced into the contract by the
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3aTPYyIHUTEIBHBIX 00CTOSATENHCTB, COINIACHO
KOTOPOMY JI0 TIPEATOJIaraeMoro
BO3HUKHOBEHHUS 0CO00 3aTPyTHUTENbHBIX
0OCTOSITENILCTB JIOJIKHBI OBITH
YAOBJIETBOPEHBI BCE HEOOXOUMbBIE YCIIOBHS
(myHKTBI 8-11). CTOPOHBI MOTYT TIOXKENATH
PaccMOTpPETh BOIIPOC O BKIIOUEHUHU APYTUX
OrpaHUYEHUI B OTHOIIEHUH CCHIIKU Ha
OTOBOPKY 00 0c000 3aTpyTHUTEIBHBIX
00CTOSITENLCTBAX, IOCKOJIBKY TaKue
OTpaHUYEHUS] MOTYT YMEHbBIIUTh
HECTa0MJIbHOCTh, IPUBHOCHMYIO B KOHTPAKT
3TOM OroBopkoi (myHkT 13).

CTOpOHBI MOT'YT HOKENIATh PEILIUTh BOIPOC O
TOM, 00513aHBI JIU OHH, B CIy4ae
BO3HUKHOBEHUS 0CO00 3aTPyAHUTEIBHOTO
00CTOSITENILCTBA, TOJIBKO IPUHUMATh Y4aCTHE
B IIEPECMOTPE YCIOBUN KOHTPAKTA C LIETbIO
ero ajianTaly Win *e OHU 00s3aHbI
aJlanTUPOBATh KOHTPAKT MOCIIE IEpECMOTpa
€ro ycioBui (MyHKT 14).

CTOpOoHBI MOTYT MOXKeENaTh MPETyCMOTPETh
IIPOLIEAYPBI COACUCTBUS IIEPECMOTPY YCIOBUI
KOHTpakTa (myHKTHI 15-17). B koHTpakTe
MOJKET TaKX€E OIPENEIATHCS CPOK, B KOTOPOM,
KaK MpeJroaraercs, MoXXeT Ha0JIro1aTbes
OTCYTCTBHE BO3MOXHOCTEH JIJIs1 JOCTH)KEHHUS
JIOTOBOPEHHOCTU OTHOCHUTEIBHO afanTaluu
KOHTpAKTa I10CJI€ IEPECMOTPA ET0 YCIOBUM
(myHkT 18).

CTOpOHBI MOT'YT HOXkKENaTh 00JErYUTh
pUMEHEHHE OTOBOPKH 00 0c000
3aTPyAHUTEIBHBIX OOCTOSTEILCTBAX,
MPEyCMOTPEB MPUHLIUIIBI JJISI COACUCTBUS
UM B 00€CIIeUeHNH CIIPABENINBOM afganTaniuu
KOHTpakTa (IIyHKT 19). B cBsA3M ¢ Tem, uTo
CUTYyallMs, IpeTepleBIlas U3MEHEHUS U
BbI3BaBIIasi 0CO00 3aTPyTHUTEIbHBIE
00CTOSTENBCTBA, MOXKET €111e Pa3 U3MEHUTHCS
U TIPUOTU3UTHCS K CBOEMY NPEbIIyIIEMY
COCTOSIHHUIO, OCJIA0MB TEM CaAMbIM OCTPOTY
0c000 3aTpyJHUTEIBHBIX OOCTOSTENBCTB, B
KOHTPAKTE MOTYT OBITh MPE1yCMOTPEHBI
MpOIIeTyphl TOBTOPHOM a/1aNTallud KOHTPaKTa
B TOM CIIy4ae, €Clii 00CTOSATENbCTBA
BO3BPAIIAIOTCS K CBOEMY MPEAbIIYIIEMY
coctosiauio (TyHKT 20).

clause (paragraph 13).

The parties may wish to decide whether, in
the event of hardship occurring, they are to be
obligated only to participate in renegotiations
with a view to adapting the contract, or are to
be obligated to adapt the contract after
renegotiations (paragraph 14).

The parties may wish to provide procedures
for facilitating renegotiation (paragraphs 15
to 17). The contract may also determine the
point of time at which a failure to agree on
adaptation after renegotiations may be
deemed to occur (paragraph 18).

The parties may wish to facilitate the
implementation of a hardship clause by
providing guidelines to assist them in
reaching a fair adaptation of the contract
(paragraph 19). Since the circumstances
which had changed and created the hardship
may change once more and approximate to
their previous condition, thus alleviating the
hardship, the contract may provide how the
contract is to be re-adapted if circumstances
return to their previous condition (paragraph
20).
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CTOpOHBI MOTYT MOXKENaTh OMPENETUTh
CTaTycC JOTOBOPHBIX 00s3aTEILCTB CTOPOH B
X0JI€ MepecMOTpa yCJIoBUI KOHTpakTa. Eciau
CTOPOHBI 00513aHbI TOJIBKO TPUHUMATH
ydacTue B IepecMOTpe YCIOBUI KOHTPAKTa,
OHH MOTYT MPEAYCMOTPETh, YTO BBHITIOTHEHUE
00513aTeIBCTB CTOPOHAMH, KOTOPBIM, KaK
MpeIoiaraeTcs, HaHEeCHo yepo
BO3HHUKHOBEHHE 0CO00 3aTPYyTHUTENbHBIX
0OCTOSITETTLCTB, IOJDKHO MPOJIONIKATHCS B
COOTBETCTBHUH C MNEPBOHAYAIbHBIMU
YCIIOBUSIMU KOHTPAKTa B TEYCHHUE MIEPECMOTPa
ycnoBuit koHTpakTa (myHkT 21). Ecnu
CTOPOHBI 00513aHbI AJaNTHPOBATH KOHTPAKT
MocJie IePecMOoTpa €ro yCiaoBHii, OHH MOTYT
MPETyCMOTPETh, YTO BHITIOJTHEHHE
00513aTeNBCTB AOJKHO MPOJIOJIKATHCS B
TEUYCHHE MEPECMOTPAa YCIOBUI KOHTPAKTa, U
€CJIM CTOPOHBI HE CMOTYT JIOCTHYb
JIOTOBOPEHHOCTH OTHOCHUTEIHHO aJanTaluy B
TEUYEHHE MOCIIEAYIOIIEr0 OCYIIECTBICHUS
nporenyp yperyiaupoBanus cropa. C apyroi
CTOPOHBI, OHU MOTYT IIPETyCMOTPETh, YTO
CTOPOHA, CChUIAIOIIAsACS Ha OTOBOPKY 00
0c000 3aTpyJHUTEIBHBIX 00CTOSTEILCTBAX,
MMeEeT MPaBo MpPepBaTh BHIOJIHEHNE CBOUX
o0s3aTenbeTB (MyHKT 22). Ecnu KoHTpakT
00513bIBa€T CTOPOHBI aJalITUPOBATH KOHTPAKT
1ocJje MepecMoTpa ero yCIoBHil, xKelaTeabHo,
YTOOBI B KOHTPAKTE MPEAyCMaTPUBAIHCh
MOCTIE/ICTBHS HECIOCOOHOCTH J1I0CTUYb
JIOTOBOPEHHOCTH 00 anmanrtanuu (yHKT 23).

TJIABA XXIII: OTOBOPKH O BHECEHUU
U3MEHEHUM

PE3IOME: B PykoBoacTBe TEpMUH
"u3MeHeHre" 03HauaeT U3MEHEHHNE KaKOIro-
1100 acnekTa padoT MO CTPOUTEIHCTBY
00BEKTa MO CPAaBHEHUIO C YCIIOBHUSIMU,
TpeOyeMBbIMU IO KOHTPAkKTy. B xo1e
CTPOUTEIHCTBA 00BEKTA MOTYT BO3HUKHYTh
CUTYaIlUH, IPU KOTOPBIX HEOOXOAUMO HIIH
11e7Ieco00pa3HoO U3MEHHUTH OTIPECIICHHBIC
aCTIEKTBI CTPOUTENBHBIX paboT. XKenarensHo,
9TOOBI B KOHTPAKTE COACPIKATUCH
MIOJIOKEHUS, OTIPEACIISIONINE, TPU KaKUX
00CTOSATETLCTBAX MOAPSTINK 00513aH BHOCUTD
usmenenus. [Ipu popmynupoBanumn
JIOTOBOPHBIX TIOJIOKCHHH, KaCAIOITUXCS

The parties may wish to determine the status
of the contractual obligations of the parties
during renegotiations. Where the parties are
obligated only to participate in renegotiations,
they may provide that the performance of the
obligations of the parties which are alleged to
be affected by the hardship is to continue in
accordance with the original terms of the
contract during the renegotiations (paragraph
21). Where the parties are obligated to adapt
the contract after renegotiations, they may
provide that the performance of the
obligations is to continue both during
renegotiations and, if the parties fail to agree
on adaptation, during the ensuing dispute
settlement proceedings. Alternatively, they
may provide that the party invoking the
hardship clause is entitled to interrupt the
performance of the obligations (paragraph
22).

Where the contract obligates the parties to
adapt the contract after renegotiations, it is
advisable for the contract to provide for the
consequences of a failure to agree on
adaptation (paragraph 23).

CHAPTER XXIII. VARIATION CLAUSES

SUMMARY: As used in the Guide, the term
"variation" refers to a change in an aspect of
the construction of the works from that
required under the contract documents.
During the course of construction of the
works, situations may be encountered which
make it necessary or advisable to vary certain
aspects of the construction. It is advisable for
the contract to contain provisions setting out
the circumstances under which a contractor is
obligated to implement a variation. In
formulating contractual provisions
concerning variations, the parties should
attempt to strike an appropriate balance
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M3MEHEHHH, CTOPOHAM CJIEYET MOIBITATHCS
COOTBETCTBYIOLIMM 00pa3oM cOaIaHCUPOBAThH
paszIuYHbIC HHTEPECHI (ITYHKTHI 1-4).

CTOpOHBI, BO3MOKHO, MOXKEIAIOT
paCCMOTpeTI: TpI/I OCHOBHBIX ITOAXO0JAa K
BHECEHUIO N3MEHEHHUI T10 JKEJTaHHIO
3aka3umka. [Ipu mepBoM NmoaX0/1e KOHTPAKT
OyneT 00s3bIBaTh MOAPSTINKA BHOCUTD
W3MEHEHHUS 10 MPUKa3y 3aKa3unKa, eCIH 3TO
W3MEHEHUE OTBEYACT OMPEICIICHHBIM
KpUTEpUsM, YKa3aHHBIM B KOHTpakre. [Ipu
BTOPOM IIOJIX0/I€ KOHTPAKT Oy1eT 00sI3bIBaTh
HO,Z[pHI[‘II/IKa BHOCHUTH UBMCHCHUA 110 HpI/IKaBy
3aKa34MKa, 32 UCKIIIOYCHUEM TEX CITy4aeB,
KOT/1a OH OyJIeT BO3paXKaTh MPOTHB 3TOTO,
WCXOJIS U3 Pa3yMHBIX WJIH YKa3aHHBIX
obcrositensCcTB. [Ipu TpeTbeM noaxoe s
BHECCHHS U3MEHEHUS OyIeT TpeOOBaThCS
IIMCBMECHHOC COrJjiaCcue HO,Z[pSII[‘II/IKa.
KoHTpakT MOXeT npenycMaTpuBaTh OJMH U3
9TUX ITOAXO0I0B UJIN KaKOC-HI/I6O COUYCTAHUC
3TUX MOX010B. [{enecoobpa3Ho BKIIOUUTE B
KOHTPAKT IOJI0KEHHUSI, KaCaroITHuecs
YPETYJIUPOBAHUSA CIIOPOB MEXKAY CTOPOHAMU
10 BOTIPOCY O TOM, HMEET JIM 3aKa34HK MPaBO
TpeOOBaTh BHECCHHS M3MEHEHHSI (ITyHKTHI 5-

7).

B HEKOTOpBIX CitydasiX CTOPOHBI MOTYT CUECTh
11eJ1ec000pa3HbIM MPETYCMOTPEThH B
KOHTPAKTE pa3yMHYI0 KOPPEKTUPOBKY IICHBI,
yKa3aHHOH B KOHTPAKTE, a TAK:KE BPEMECHH
3aBepuIeHHs pabOT MOAPSIIUYMKOM B CITydae
BHECEHMS U3MEHEHUH. B 3TOM ciiydae B
KOHTpPAKTe MOXKET MpeaycMaTpuBaThCs
MEXaHU3M, C IOMOIIbIO0 KOTOPOTO MOAPSIAUYMK
Oynet nHGOpMUPOBATh 3aKa34MKa O CBOMX
MHEHUSX, KACAIOIIUXCS TOCIEICTBUI
M3MEHEHUH JJI IEeHbl KOHTPAKTa U BPEMEHU
3aBepIiIeHHs paboT, C TEM YTOOBI 1aTh
BO3MOXXHOCTh 3aKa34HMKY PELIUTH BOIPOC O
TOM, OyJIeT JIU OH C yUYETOM BO3MOKHBIX
MOCJICZICTBUI HaCTanBaTh HA BHECEHUH dTUX
n3MeHeHnuii. HezaBucumo ot Toro,
MpelyCMaTpUBaETCs JI B KOHTPAKTE 3TOT
MEXaHHU3M, KOHTPAKT MOKET 00s3bIBATh
CTOPOHBI MOIMBITATHCS COTIACOBATh BOMPOC O
KOPPEKTUPOBKAX, KOTOPBIE JOJKHBI OBITH
C/IeJIaHbl B COOTBETCTBUU C KPUTEPUSIMU,
YCTaHOBJICHHBIMU B KOHTPAKTE, U OH MOKET

among various interests (paragraphs 1 to 4).

The parties may wish to consider three basic
approaches to variations sought by the
purchaser. Under the first approach, the
contract would obligate the contractor to
implement a variation ordered by the
purchaser, so long as the variation ordered
met certain criteria set forth in the contract.
Under the second approach, the contract
would obligate the contractor to implement a
variation ordered by the purchaser unless he
objected to it upon reasonable or specified
grounds. Under the third approach, a variation
would require the written consent of the con-
tractor. The contract could incorporate one or
any combination of these approaches. It
would be useful for the contract to contain
provisions concerning the settlement of
disputes between the parties as to whether the
purchaser was entitled to order a variation
(paragraphs 5 to 7).

The parties may, in some cases, consider it
appropriate to provide in the contract for
reasonable adjustments to be made in the
contract price and in the time for completion
by the contractor in the event of a variation.
In such a case, the contract may contain a
mechanism for the contractor to inform the
purchaser of the contractor's contentions
concerning the impact of the variation on the
contract price and time for completion in
order to enable the purchaser to consider
whether, in view of the likely impact, he
wishes to insist upon the variations. Whether
or not such a mechanism is contained in the
contract, the contract may obligate the parties
to attempt to settle between themselves the
amounts of the adjustments to be made in
accordance with criteria set forth in the
contract, and entitle either party to refer for
settlement a dispute as to the amount of an
adjustment (paragraphs 8 to 11).
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MIPEIOCTABIATh Ka)KJOW U3 CTOPOH MPaBO
nepeaaTh Ha yperyJIMpoBaHue crop 1o
BOIIPOCY O pazMepax KOPPEKTHUPOBOK (ITyHKTHI
8-11).

UYro KacaeTcss USMEHEHUH, KOTOPbIE
MOAPSAYMK 00513aH BHECTH, CTOPOHBI MOTYT
MOKeJaTh PACCMOTPETh BOIPOC 00
OrpaHUYEHUU KPyra TAKUX U3MEHEHUN
(myskTel 12 1 13). Yto kacaetcst ”3BMEHEHHH,
MIPOTUB KOTOPBIX MOAPSIIYUK MOKET
BO3paXkaTh, KOHTPAKT MOXKET MPETOCTABISTh
MOAPSIYUKY ITPaBO BO3paXkaTh MPOTUB
M3MEHEHUN Ha pa3yMHBIX OCHOBaHUSX HIIH e
B KOHTPAKTE MOTYT YKa3bIBaTbCsA
onpe/ eI HHbIE OCHOBAHUS, Ha KOTOPBIX OH
MOXET BO3PaXKaTh IPOTUB BHECEHUS
n3MeHeHui (myHKT 15). KoHTpakT MoxkeT
MpeAyCMaTpUBATh NPOLEAYPHI 15
MPEAbSIBICHUSI COOTBETCTBYIOIIETO
pacnopsKEHMS M 111 BHECEHHSI NU3MEHEHUI
ATUX JIBYX BUJOB (MyHKTHI 14 u 16-18).

Urto kacaeTcsi ”BMEHEHHH, TPEOYIOIINX
coryiacus MOAPSAYMKA, KOHTPAKT MOXKET
npelycMaTpuBaTh, YTO U3MEHEHMUS,
TpeOyeMble 3aKa3YMKOM, JOJKHBI BHOCUTHCS
MOJPSAYNKOM TOJBKO B TOM ClIydae, €Clid OH
JlaeT CoTjace Ha TaKue U3MEHEHUS B
nucbMeHHOU Gopme (myHKT 19). 3akazunk
OyzeT 3auHTEpPECcCOBaH B TOM, YTOOBI
M3MEHEHUs, IpeJyIaraeMble MOJIPSIAYUKOM, HE
BHOCHJIHCH JI0 T€X TMOP, MOKA 3aKa3UUK HE
JacT MUCbMEHHOTO COIJIacusl Ha BHECEHUE
TaKuX U3MEHEeHU (MyHKThI 20-22).

KoHTpakT MOXKeT cozepkath 0coOble
MIOJIOYKCHHUSI, KaCaroIINeCs] H3MEHEHUS
CTPOUTENIBHBIX paboT B ciIydae
HETPEABHUICHHBIX €CTECTBEHHBIX
MPETSITCTBHIMA, a TAKXKE B CIIyyae HU3MEHEHHS
JEHCTBYIONINX MECTHBIX MTPaBU (MIYHKT 23).
Jlnst Tex ciaydaeB, IpU KOTOPBIX BHECEHUE
KaKOT0-JIN00 M3MEHEHUS IIPUBOTUT K
KOPPEKTHPOBKE IIEHBI, YKa3aHHOM B
KOHTpAKTe, 1eJIecCO00pa3HoO MPeayCMOTPETh B
KOHTPAKTE, YTO pa3Mepbl 3TOU
KOPPEKTHPOBKH JIOJKHBI OBITH Pa3yMHBIMH.
L{enecooOpa3Ho, 4TOOBI B KOHTPAKTE
COZIEPIKATMCH PYKOBOISIIINE IPUHITHITHI,
KOTOPBIE OKaXKyT IIOMOIIb [IPH OTIPE/ICIICHUN

With respect to variations which the
contractor is obligated to implement, the
parties may wish to consider restricting the
scope of such variations (paragraphs 12 and
13). With respect to variations to which the
contractor may object, the contract may
entitle the contractor to object on reasonable
grounds, or may specify particular grounds
upon which he may object (paragraph 15).
The contract may contain procedures with
respect to the ordering and implementation of
both of these categories of variations
(paragraphs 14 and 16 to 18).

With respect to variations which require the
consent of the contractor, the contract may
provide that variations requested by the
purchaser must be implemented by the
contractor only if he consents to them in
writing (paragraph 19). It would be in the
interest of the purchaser if variations
proposed by the contractor were not to be
implemented unless they were agreed to in
writing by the purchaser (paragraphs 20 to
22).

The contract may contain particular
provisions dealing with changes in
construction in cases of unforeseeable natural
obstacles and changes in local regulations
(paragraph 23).

For cases in which a variation is to result in
an adjustment of the contract price, it is
desirable for the contract to provide that the
adjustment is to be by a reasonable amount. It
would be useful for the contract to contain
guidelines to assist in the determination of
what amount of adjustment is reasonable.
These guidelines may vary depending upon
the type of contract (paragraphs 24 to 32).
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TOr0, Kakhe pa3Mepbl KOPPEKTUPOBKH
ABJIAIOTCS pa3yMHBIMU. DTU PYKOBOJSIINE
IPUHIUIIBI MOTYT BapbUPOBATHCS B
3aBHCHMOCTH OT THIIa KOHTpaKTa (IIyHKTHI 24-

32).

I'TABA XXIV: IPUOCTAHOBJIEHUE
CTPOUTEJIBCTBA

PE3IOME: B HacTos1el riiase
paccMaTpuBaroTCsS BOIPOCHL, OTHOCSIIHECS
JIMILIB K IPUOCTAHOBIICHUIO CTPOUTEIBCTBA, &
HE K IPUOCTAHOBJICHUIO KaKUX-THO0 IpyTrux
00513aTeNbCTB 10 KOHTPAKTY. [lockoabKy B
OOJIBIITMHCTBE MPABOBHIX CUCTEM HE
CYLIECTBYET Pa3BUTOHN TOKTPUHBI B
OTHOIICHUU IPUOCTAHOBJICHUS PadOT,
CTOPOHBI MOT'YT I0KEIATh PACCMOTPETh
BOIIPOC O BKJIIOUEHUU B KOHTPAKT
MOJIOKEHMSL, JOIYCKAIOLIETO
IIPUOCTAHOBJIEHUE CTPOUTEIILCTBA U
OIIPENIENIAIONIET0 00CTOSTENBCTBA, IPU
KOTOPBIX Pa0OTHI MOTYT OBITH
IIPUOCTAHOBIICHBI, a TAKXKE YKa3bIBAIOLIETO Ha
IIPaBOBbIE MOCJEACTBUS ATOTO (IIyHKTHI | 1

2).

CTOpOHBI MOTYT PACCMOTPETH BONPOC O
BKJIFOUEHUH TI0JI0KEHUS, I03BOJISIOLIETO
3aKa34uKy OTPeOOBaTh MPUOCTAHOBIICHUS
CTPOUTENIBCTBA 00BEKTA M0 COOOPAKEHUSIM
ynoOctBa (myHKT 3). B xauecTBe
aJIbTEPHATUBBI CTOPOHBI MOT'YT JJOTOBOPUTHCS
0 IIPEJOCTaBIICHUH 3aKa34yMKy IpaBa
IIPUOCTAHOBUTH CTPOUTENHCTBO TOJIBKO HA
OCHOBAHUSIX, YKa3aHHBIX B KOHTPAKTaxX
(myHKT 4). KOHTpaKT MOXET IIPEe1OCTABIIATh
HOJPSITYMKY IIPABO IPHUOCTAHOBUTH
CTPOMUTENBCTBO B IBYX KOHKPETHBIX
obcrosTenbcTBax. [loapsaaunK MOXKET UMETh
IIpaBO IPUOCTAHOBUTH CTPOUTENHCTBO, BO-
NEPBbIX, B KAUECTBE albTEPHATUBEI OojIee
pPaguKaIBbHON MEpPBI IPEKPALCHUS JCHCTBUS
KOHTpaKTa B T€X CIIy4asx, Korjaa
HEUCIIOJHEHHUE 3aKa3UNKOM CBOETO
00513aTeNIbCTBA SIBJIAETCS JOCTATOYHO
CEepBE3HBIM, JIUISI TOTO YTOOBI TAKOE
IpeKpalleHue OblJI0 ONpaBIaHHbIM, U, BO-
BTOPBIX, B TOM ClIy4ae, KOI/la HEMCIIOJIHEHHE
CBOET0 00513aTeNbCTBA 3aKa3YHMKOM

CHAPTER XXIV. SUSPENSION OF
CONSTRUCTION

SUMMARY:: This chapter deals only with the
suspension of construction and not with the
suspension of any other obligations under the
contract. As no developed doctrine of
suspension exists in most legal systems, the
parties may wish to consider the inclusion of
a clause in the contract permitting suspension
of construction, defining the circumstances in
which suspension may be invoked and
describing its legal effects (paragraphs 1 and
2).

The parties may agree to permit the purchaser
to order the suspension of construction only
upon grounds specified in the contract
(paragraph 3). Alternatively, the parties may
consider including a provision enabling the
purchaser to order suspension of the
construction of works for his convenience
(paragraph 4). The contract may give the
contractor the right to suspend construction in
two specific circumstances. The contractor
may be entitled to suspend construction firstly
as an alternative to the more drastic remedy
of termination in cases where the failure to
perform an obligation by the purchaser is
serious enough to justify such termination,
and secondly when a failure of performance
on the part of the purchaser makes it
unreasonably difficult for the contractor to
proceed with the construction (paragraphs 5
to 7).
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Ype3MEPHO 3aTPyAHAET NIPOAOKEHHE
MOJIPSITYMKOM CTPOUTENIBHBIX paboT (IIyHKTHI

5-7).

B KoHTpakTe MOXET U3aratbcsi mpoueaypa
npuocTaHoBiieHus padot. Tak, HampuMmep, Ha
CTOPOHY, IPUOCTAHABIUBAIOUTYIO PAOOTHI,
MOKET OBITh BO3JIOKEHO TpeOOBaHUE
HaIMpaBUTh MUCbMEHHOE YBEIOMIICHHUE O
MPUOCTAHOBIIEHUH padoT Apyroi ctopoHe. Ha
3aKa34yrKa MOXKET ObITh BO3JIOXKEHA
00s13aHHOCTh HAMPABUTh TUCHMEHHOE
yBEZOMJICHHE O IPUOCTAHOBIECHUH padboT
MOJPSAYMKY C YKa3aHUEM JIaThl TAKOTO
MIPUOCTAHOBIIEHUS U CTPOUTEIBHBIX padoT,
KOTOPBIE JOJKHBI OBITH TPUOCTAHOBIICHHS
(myskT 8). Kpome Toro, CTOpoHBI MOTYT
MOKEJIaTh PACCMOTPETH BOIIPOC O TOM,
JOJKHO JIM TIPaBO HA MPUOCTAHOBJICHHE
paboT MOAPSITYMKOM B CITy4ae HEHCIIOTHCHHUS
CBOETO 00513aTENIbCTBA 3aKA3UYUKOM OBITh
00yCJIOBJICHO BpyUE€HHEM 3aKa34nKy
MMCBMEHHOTO YBEJIOMJICHHS, CO/IEPIKAILErO
TpeboBaHue 00 UCITOTHEHUH UM CBOETO
00s13aTeNbCTBA B YKa3aHHBIN CPOK, a TAKXKE O
TOM, KaKue UCKJIIOYEHUSI MOTYT JIeJaThCs B
3TOM citydae (IyHKT 9). B koHTpakTe MOXKeT
TaK)Xe IIPeyCcMaTpUBaThCS METOA
OTIpe/IeTICHUs] CPOKa, Ha KOTOPBI OyayT
MIPUOCTAHOBJICHBI PaOOThI (MyHKTHI 10 1 11).

B KOHTpakTe MOXKET MpeTyCcMaTpUBATLCS, YTO
B CiTy4ae TpeOOBaHUs O MPUOCTAHOBICHUU
CTPOUTENIBCTBA BCE CTPOUTEIbHBIE Pa0OTHI, HA
KOTOpBIE PaCIPOCTPAHSIETCS TAKOE
TpeOOBaHUE, TOJDKHBI MTPEKPAIIATHCS, HO
CTPOUTENILCTBO JPYTUX YacTeil oObeKTa
JOJDKHO TPOAOSIKATHCS (TTyHKT 12).
[Toapsimunk MOKET UMETH MPABO MO
KOHTPAKTy Ha MPOJUICHUE CPOKA 3aBEPIICHHS
CTPOUTCIILCTBA, C TCM ‘ITO6BI YUCCTh ICPUO]
MPUOCTAHOBIICHUS paboT U BpeMs,
Heo0X0UMOe TSl IepeMEIIeHHUs TIepcoHala
u obopynoBanus (IyHKT 13).

B KoHTpakTe MOXET npeaycMaTpuBaThCs, YTO
€ro ycloBHs OyIyT IPUMEHSTHCA K
BO300HOBJIEHHOMY CTPOUTEJIBLCTBY IO
OKOHYAaHUH CPOKa MPUOCTAHOBIICHHS paloT.
Bwmecre ¢ Tem npyrue yciioBusi KOHTPaKTa,
IIOMHUMO T€X, KOTOpPBIE HENOCPEACTBEHHO

The contract may settle the procedure to be
adopted for suspension. Thus, the suspending
party may be required to deliver a written
notice of suspension to the other party. The
purchaser may be required to deliver a written
notice of suspension to the contractor
specifying the effective date of the suspension
and the construction activities to be
suspended (paragraph 8). Furthermore, the
parties may wish to consider whether the
exercise of the right to suspend by the
contractor for failure of performance by the
purchaser should be conditioned upon a
written notice being given to the purchaser
requiring him to perform within a specified
time and what exceptions there are to be to
this (paragraph 9). The contract may also
provide a method of determining what the
duration of the suspension is to be
(paragraphs 10 and 11).

The contract may provide that when
suspension of construction has been ordered,
all the construction activities to which the
order relates are to cease, but that the
construction of other parts of the works is to
continue (paragraph 12). The contractor may
be entitled by the contract to an extension of
time to complete the construction in order to
make up for the period of suspension and the
time required to remobilize personnel and
equipment (paragraph 13).

The contract may provide for the application
of its terms to the resumed construction
following the period of suspension. However,
other contract terms, in addition to those
directly affected by the suspension, may need
to be harmonized with the suspension clause
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KacaroTCsl IPHOCTAHOBJICHUS, BO3MOXKHO,
MOTpeOyeTCs COrNIacoBaTh C OTOBOPKOM O
MIPUOCTAHOBJICHUH padoT (TyHKT 14).

[IprocranoBieHue paboT MOKET OKa3aTh
3HAYUTENIBHOE OTPHUIATEIILHOE BIUSHUE HA
CTPOUTENHCTBO O0BEKTA MOAPSTIUKOM U
MOJKET ITOCTABUTH TOJI COMHEHHUE
(hMHAHCOBYIO PEHTA0ETLHOCTh KOHTPAKTA JJIS
noapsigurka. COOTBETCTBEHHO B KOHTPAKTE
MOJKET IIPEyCMaTPUBAThCS, UTO 3aKa3UUK
OyzeT HeCcTH mepest MOAPATINKOM
OTBETCTBEHHOCTH 3a JIF000H MOHECEHHBIN UM
yiiep6. [Tocne mpuocranoBneHus padoT
MOTYT BO3HUKHYTh TPYJIHOCTHU IIPU
oTpeeNieHu  yiiepOa, KOTOPBIA TOKEH
OBITH KOMIICHCHUPOBAH 3aKa3unKoM. B cBsi3u ¢
3TUM, BO3MOXHO, OYJeT 11erecoo0pa3Ho
yKa3aTh B KOHTPaKTe, Kakou yiiepo
MOJIEKUT KOMITEHCALIMH MMYHKTHI 15 u 16).

B HEKOTOpBIX CiTydasix KOHTPAKT MOXKET
MTO3BOJISATH MOAPSIYNKY TPEKPATUTh ACHCTBHE
KOHTpaKTa, a He MPOJIJIEBATh CPOK
MPUOCTAHOBIICHUS paboT (TyHKT 17).
KoHTpakT MOXeT 00s3bIBaTh MOAPSTINKA
BO300HOBIISITH PA0OTHI JIUIIIH 110 HCTCUECHUN
Pa3yMHOTO TIepHO0/ia BPEMEHH ITOCTIE
OKOHYAHUS CPOKA IPUOCTAHOBIICHUS padoT
(myHkT 18).

I'JTABA XXV: [IPEKPAIIEHUE
JEUCTBHUSA KOHTPAKTA

PE3IOME. XXenatenbHO BKIIOYUTH B
KOHTPAKT MOJIOKEHHE, Kacaloleecs
MIPEKPAIEHUS €r0 NEHCTBUS, C TEM YTOOBI
MPEeyCMOTPETh YIOPSAAOYCHHYIO U
CIpaBeJIUBYIO IPOLIEYPY B CiIydae
BO3HUKHOBEHHUS O00CTOSITENILCTB, B CBSI3U C
KOTOPBIMH 11€7IeCO00pa3HO WM HEOOXOAMMO
MPEKPaTUTh JUCTBUE KOHTpakTa. [{o
MPEKpaIeHUs IeUCTBUS KOHTPAKTa 00¢
CTOPOHBI OyAyT 3aUHTEPECOBAHbI B
MIPUMEHEHUHU MPEYCMOTPEHHBIX B KOHTPAKTE
JIPYTUX Mep WM CPEe/ICTB MIPABOBOM 3aIIUTHI,
WCIIO0Ib3YEMBIX ITPU BOZBHUKHOBEHUHU ITUX
00CTOSITENLCTB. B HomonHenue K 3ToMy BO
MHOTHUX CITydasix, BO3MOXHO, OyaeT
JKeJlaTeIbHO YCTAaHOBUThH B KOHTPAKTE

(paragraph 14).

Suspension may have a considerably
disruptive effect on the construction of the
works by the contractor and may put into
question the financial viability of the contract
to the contractor. Accordingly, the contract
may make the purchaser accountable to the
contractor for any losses suffered by him. It
may be difficult after suspension has occurred
to determine the losses to be compensated by
the purchaser. It may therefore be desirable
for the contract to list the losses to be
compensated (paragraphs 15 and 16).

In certain circumstances the contract might
permit the contractor to terminate the contract
rather than to continue the suspension
(paragraph 17). The contract may obligate the
contractor to resume work only after a
reasonable period of time has elapsed since
the ending of the suspension (paragraph 18).

CHAPTER XXV. TERMINATION OF
CONTRACT

SUMMARY: It is desirable for the contract to
include a termination clause in order to
provide for an orderly and equitable
procedure in the event of circumstances
which make it prudent or necessary to
terminate the contract. Before the contract is
terminated, it would be in the interests of both
parties to resort to other measures or remedies
provided by the contract in order to deal with
the circumstances. In addition, it may, in
many cases, be desirable for the contract to
require that a party wishing to terminate the
contract notify the other party that there exists
a situation which justifies termination and to
allow the other party a period of time to
overcome or cure the situation before
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TpeOoBaHUE O TOM, YTO CTOPOHA, JKeJIaroIast
MPEKPATUTh JEHCTBHUE KOHTPAKTA, JOJIKHA
YBEIOMUTH JPYTYI0 CTOPOHY O HAJIMYHUHU
CUTYaIINH, ONPaB/bIBAIOIEH TPEKpaIeHIE
€ro JIEUCTBUS, U IPEAOCTABUTD IPYTOM
CTOPOHE OTPEACIICHHOE BPEMSI, UTOOBI
MIPEOI0JIETh WIIA UCIIPABUTH 3Ty CUTYALHIO,
MPEXJIe YeEM IIPEIOCTABUTH MIEPBOU CTOPOHE
[IPaBO MPEKPATUTh IEUCTBUE KOHTPAKTA
(cucrema aBoliHOTO yBenomiieHus). [lpu
(dhopMyIHpOBaHUH OTOBOPKH, Kacarolencs
MpeKpamieHus JeHCTBUS KOHTPAKTAa,
CTOPOHaM CJIelyeT IPUHUMATh BO BHUMAHUE
TM00bIe UMIIEPATUBHEIE PABOBBIC HOPMBI,
peryaupyromme 3TOT BOIPOC B MIPaBe,
MIPUMEHUMOM K KOHTPAKTY, a TaK¥Ke
YUUTHIBATH JII0ObIEe HEUMIIEPATUBHBIE HOPMBI
(myHKTHI 1-6).

CtopoHbl, BO3MOXKHO, MTOXKENIAI0T
MPEyCMOTPETh IPEKpaIleHNe JeHCTBUS
KOHTPAKTa B OTHOILIICHUH 00SI3aTEIIbCTB,
KOTOPBIE €IIIe HE BBHITIOJTHCHBI, a TAK)KE B
OTHOIICHHUHU TE€X 0053aTEIBCTB, KOTOPHIC
BBITIOJTHEHBI HE COOTBETCTBYIOIIUM 00pa3oM
(myHKT 7).

KoHTpakT MOKET peoCTaBIsATh 3aKa3YUKy
MPaBO MPEKPATUTH ACHCTBHE KOHTPAKTA B
HEKOTOPBIX CHTYAIHsX, B TOM YHCIIE B CITydae
HEBBITIOJTHEHHUSI TOAPSTIUKOM CBOUX
00513aTeNIbCTB, HAPYIICHUS TOAPSTINKOM
OTpaHUYEHUN Ha Mepenady KOHTPAKTA H,
BO3MOJKHO, B CITy4ae HapyIICHUS
OTpaHUYEHUH, KACAIOIIUXCS CYOTOaPSIIOB
(myHkTHI 8-10).

Bo3morkHO, OyeT 1enecooopa3HbiM
NPEJOCTaBUTh MO0 KOHTPAKTY 3aKa34uUKy
IIPaBO NMPEKPATUTH JCHCTBUE KOHTPAKTA B TOM
cllyyae, eclid OJPATIMK 0 Cyly IPU3HAETCS
6aHkpoToM. CTOPOHBI, BO3MOXHO, T0XKENTAI0T
paccMOTpeTh BOIPOC O TOM, JOJDKHO JIH
HavaJyio cy1e0HOTO pa3oupaTesbCcTBa O
0aHKpPOTCTBE MOAPSAYUKA HAJEIATh
3aKa34nKa IpaBoOM MPEKPATUTh JecTBHE
KoHTpakTa (IyHKTHI 11-14). CTopoHsl,
BO3MOJKHO, MIOXKEAI0T TaKXkKe PACCMOTPETh
BOIIPOC O TOM, JIOJDKEH JIM 3aKa34UK UMETh
IIPaBO MPEKPATUTH J€HICTBUE KOHTPAKTA B
cllyyae HaJaja cy/1Ie0HOro pa3oupaTenbCTBa

entitling the first party to terminate (the two-
notice system). In drafting a termination
clause, the parties should take account of any
mandatory legal rules on the subject of the
law applicable to the contract, and should be
aware of any non-mandatory rules
(paragraphs 1 to 6).

The parties may wish to provide for
termination of the contract in respect of
obligations which have not yet been
performed, as well as in respect of obligations
which have been performed defectively
(paragraph 7).

The contract might entitle the purchaser to
terminate in certain situations involving a
failure of the contractor to perform, a
violation by the contractor of restrictions on
the transfer of the contract and, possibly, a
violation of restrictions on subcontracting
(paragraphs 8 to 10).

It may be advisable for the contract to entitle
the purchaser to terminate the contract in the
event that the contractor is adjudicated
bankrupt. The parties may wish to consider
whether the institution of bankruptcy
proceedings in respect of the contractor
should entitle the purchaser to terminate the
contract (paragraphs 11 to 14). The parties
may also wish to consider whether the
purchaser should be entitled to terminate the
contract in the event of proceedings similar or
related to bankruptcy proceedings in respect
of the contractor, or in the event of
bankruptcy or similar or related proceedings
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MPOTHB MOJAPSTINKA, aHATOTUIHOTO
pa3buparenbCTByY MO Jey OaHKPOTCTBA UITU
XKe B CiTydae Cy/1e0HOTO pa3duparesbcTBa 1mo
nery o OaHKPOTCTBE WIIM aHAIOTUYHOTO
pazOupaTenbCTBa MPOTUB rapaHTa (MMyHKTHI 15
u 16).

CtopoHbl, BO3MOXHO, MTOXKENAI0T
PaccMOTpPeTh BOIIPOC O TOM, JOJKEH JIN
3aKa34ruK UMETh MIPABO MPEKPATUTH JIEHCTBHE
KOHTpaKTa 1o COOOpaKeHUSIM y100CTBa
(mynktb! 17 1 18). KonTpakT MoxkeT
MPEIOCTABIIATH MPABO MOJPSIAYUKY
MPEKPATUTh ACWCTBUE KOHTPAKTA B
OTIpe/IeNICHHBIX CUTYaIUsIX, B TOM YHCIIE B
cllyyae, KOT/ia 3aKa34iK He UCTIOIHSAET CBOUX
00513aTeNbCTB, KOTJa OH BMEIIINBAETCS B
paloTy moApsAYMKa WK 3aTPYyTHSET ee, a
TaK)Ke B CIIy4assX OaHKPOTCTBA WJIM BEICHUS
aHAJIOTHYHOTO CyeOHOr0 pa3duparenbCcTBa
MPOTHB 3aKa3zuuka (MyHKTHI 19-21).

Ecnu BeInoTHEHHE 0053aTENBCTB 110
KOHTPAKTY SIBJISIETCS] HEBO3MOXHBIM B CBSI3H C
HAJIMYHEM TPENsATCTBUS, 0CBOOOKIAIOIIETO
OT OTBETCTBEHHOCTH, CTOPOHBI, BO3MOKHO,
MOKEJIAIOT HAJIENIUTh PABOM JIIOOYIO U3
CTOPOH IIPEKPATUTH ACUCTBUE KOHTPAKTA,
€CJIN ATO NPEMATCTBUE CYLIECTBYET B TEUEHUE
YKa3aHHOI'O IIEPUO/A BPEMEHH HJIU JKE €CIIH
COBOKYITHAsl IPOJOKUTEIBHOCTh
CYLIECTBOBAaHHUS ABYX UJIM Oojee
MPENATCTBUN IIPEBBIIACT ONPEACICHHBIN
MepuoJI BpeMeHH (ITyHKT 22).

KoHTpakT MOXKeT yTOUHSATh ITpaBa u
00sI3aHHOCTH CTOPOH TIOCJIE MPEKPAIICHUS
NEercTBUA KOHTpakTa. JKenaTenbHo
MPEAYCMOTPETh B KOHTPAKTE, YTO MOCIIE
MIPEKpaIeHuUs ero 1eHCTBUs II000H 13
CTOPOH MOJAPSATIUK JOJIKEH MPEKPATUTh
CTPOUTEITHCTBO U TOKUHYTH CTPOUTEITHHYIO
momaaky. KoHTpakT MOXXeT MpeoCcTaBiIsITh
3aKa34MKYy MPaBO BOCIOJIB30BATHCS
CTPOUTEILHBIM 000PY/IOBAaHHEM U
WHCTPYMEHTaMU TOJIPSTINKA 32 PAa3YMHYIO
apeH/IHYIO IIATy, a TAKXKE KYUTh Y
MoApsIYMKa 000pYAOBaHUE M MAaTEPUAIIBI,
KOTOpBIE JOJIKHBI CTaTh YaCThIO O0OBHEKTA
(myHKTBI 23-25).

in respect of a guarantor (paragraphs IS and
16).

The parties may wish to consider whether the
purchaser should be entitled to terminate the
contract for his convenience (paragraphs 17
and 18). The contract might entitle the
contractor to terminate in certain situations
involving a failure of the purchaser to
perform, the purchaser's interference with or
obstruction of the contractor's work, and
bankruptcy or similar or related proceedings
in respect of the purchaser (paragraphs 19 to
21).

If the performance of obligations under the
contract is prevented by an exempting
impediment, the parties may wish to entitle
either party to terminate if the impediment
persists for a specified amount of time, or if
the cumulative duration of two or more
impediments exceeds a specified amount of
time (paragraph 22).

The contract may specify the rights and
obligations of the parties upon termination. It
would be desirable for the contract to provide
that, upon termination by either party, the
contractor must cease construction and vacate
the site. The contract might give the
purchaser the option to use the contractor's
construction equipment and tools, perhaps
upon payment of a reasonable rental, and to
purchase from the contractor equipment and
materials to be incorporated in the works
(paragraphs 23 to 25).
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B ciyuae npekpaiieHus 1eicTBUsSI KOHTpaKTa
KOHTPAKT MOXET 00sI3bIBATh 3aKa3UnKa
MIPUHSATH T€ YacTU 00BEKTa, KOTOPBIE YiKe
MIOCTPOEHBI WJIK Ha KOTOPBIE HE
pacnpocTpaHsieTcs peKpalieHue JeicTBHs
KOHTpakTa. Bmecte ¢ TeM MOXeT OBITh
C/IETIaHO UCKITIOYEHHUE B HEKOTOPBIX CIyYasX,
KorJa MOJpSAYUK IpeKpaliaeT AeicTBre
KOHTpPAKTa B CBSI3U C HEUCIIOJIHEHUEM
3aKa34YMKOM CBOUX 0053aTeNbCTB (ITyHKT 26).

CtopoHbl, BO3MOXKHO, MTOXKENAI0T
PaccMOTPETh BOIPOC O TOM, YTOOBI
BO3JIOKUTH Ha MOAPSTINKA 0053aHHOCTh
nepeaaTh 3aKa3uyuKy CBOM KOHTPAKTHI C
CyOmoIpsAYMKaMH U TIOCTABITUKAMU B TEX
CITy4asix, Korja AeHCTBHE KOHTPAKTa
MIPEKPAIAeTCsl 0 TPUYUHAM, OTHOCSIIIUMCS K
MOAPSIUNKY. B KOHTpakTe kenaTelbHO
MPSIMO YTIOJTHOMOYHTH 3aKa34HKa
BBITIJIAYMBATH TPUYUTAIOIINECS C MTOAPSAIAKA
CYMMBI HETIOCPEICTBEHHO CYOTIOAPSTINKAM 1
MTOCTABIIUKAM H MPEIOCTABUTh 3aKa3UNKY
MPaBO B3BICKATh 3TH BBHIMJIAYCHHBIE CYMMBI C
noApsiauuka (myHKTsl 27 u 28).

B HEKOTOpBIX ciaydasx, KOrjaa JeiCcTBre
KOHTPAKTa MPEKPAIAETCs 3aKa34UKOM I10
WHBIM NIPUYHMHAM, HEXKEIH T€, KOTOphIE
OTHOCSTCS K 3aKa34HUKY, KOHTPAKT MOKET
00s13bIBaTh MOJAPATUMKA IEPEAATh 3aKa3UUKy
HUMEIOIIHUECS Y HETO YEPTEKH,
MOSICHUTEIbHBIE JOKYMEHTBI U aHAJIOTMYHbIE
MaTepHalbl, OTHOCALIMECS K O0BEKTY, a
TaKXke 00eCreunTh MOATOTOBKY TeX
3JIEMEHTOB, KOTOPBIX €lIe HE UMEETC, U
BpPYUUTh UX 3aKa34yMKy (IyHKT 29). B
KOHTPAKTE MOXKET YyTOYHATHCS, KAKHE
TUTATEXKU JOJKHBI OBITH COBEPILIEHBI OJTHON
CTOPOHOM JIPYyTOil CTOPOHE B Cliydae
IIpeKpalnieHus JeUCTBUA KOHTpakTa. Bompoc o
TOM, JOJDKHBI JIM COBEPIIATHCS TAKUE
IJIATEXKH, a TAKKE O TOM, KAKUM JI0JIKEH
OBITh pa3Mep TAKUX IUIATEKEH, MOKET
3aBHCETH OT IPUYMHBI IIPEKPAIICHUS
nencTBus KoHTpakTa (myHKTHI 30-35).
KOHTpaKT MOXET yTOUHATH, KaKue
IIOJIO’KEHUS JOJDKHBI IIPOJOJIKATh
JIeCTBOBATD U SIBIIATHCS 00s3aTEIBbHBIMU JUIS
CTOPOH IOCJIE IPEKPALICHUS NEHCTBUS
KOHTpakKTa (IIyHKT 36).

In the event of termination, the contract may
obligate the purchaser to take over the
portions of the works which have already
been constructed and which are not subject to
the termination. However, an exception may
be made in some cases where the contractor
terminates due to failure by the purchaser to
perform (paragraph 26).

The parties may wish to consider obligating
the contractor to transfer to the purchaser his
contracts with subcontractors and suppliers,
in cases where the contract is terminated for
grounds attributable to the contractor. It may
be desirable for the contract expressly to
authorize the purchaser to make payment of
sums owed by the contractor directly to
subcontractors and suppliers, and entitle the
purchaser to recover those payments from the
contractor (paragraphs 27 and 28).

In some cases, where the contract is
terminated by the purchaser for reasons other
than those attributable to the purchaser, the
contract may obligate the contractor to deliver
to the purchaser such drawings, descriptive
documents and similar items relating to the
works as are in his possession, and provide
for the production of items which have not
yet been produced and delivery of them to the
purchaser (paragraph 29).

The contract may specify the payments which
are to be made by one party to the other in the
event of termination. Whether payments are
to be made, and the extent of the payments,
may depend on the cause for the termination
(paragraphs 30 to 35).

The contract may specify those provisions
which are to survive the termination and
continue to bind the parties (paragraph 36).
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I''TABA XXVI: IOCTABKH 3AITACHBIX
YACTEM U IPEJJOCTABJIEHUE YCJIYT
NOCIJIE 3ABEPLHIEHUA
CTPOUTEJIBCTBA

PE3FOME: Ilocne 3aBepuieHus
CTPOUTENIbCTBA U MIPUHATHUS 0OBEKTa
3aKa34MKOM, 3aKa34uKy MOTPeOyIOTCs
3aMacHble YaCTH BMECTO U3HOIIEHHBIX U
MOBPEX/ICHHBIX, @ TAKXKE YCIYTH 110
TEXHUYECKOMY O0OCITy>)KHUBaHUIO, PEMOHTY U
JKCIUTyaTalul 00beKTa. 3aKa3uuK,
BO3MOYKHO, TIOKEJIAeT NOJIYYUTh TpeOyeMble
3aIlacHbIC YacTH, a TAKXKe yCIyTH 110
PEMOHTY, TEXHUYECKOMY O0CITYKMBAHUIO U
SKCIUTyaTaluy oT nojapsauuka. Hackomabko
3aKa34uK OyJeT Hy>/AaThCs B TOMOIIN
HOJpsTYMKa B 00€CIIEYeHUH TOCTaBOK
3aMacHbIX YacTel U yCIyr 1ocie
CTPOUTENILCTBA, OYJIET 3aBUCETh OT
TEXHOJIOTUH U KBAJTU(PHUIIMPOBAHHOTO
IepCOHasa, KOTOPBIMH PAcIojlaraeT 3aKa3uuKk
WM KOTOPBIE OH MOYKET MOTY4YUTh (ITyHKTHI 1-

3).

Jlns 3aKka3ymka U3 pa3BUBAIOILICICS CTPaHbI
BBITOAHO an06peTaTL MECTHBIC 3aIlaCHBIC
94acTH, TEXHOJIOTHUIO U KBAIU(DUIIMPOBAHHYIO
pabouyto cuiy, KOTOpbIe HEOOXOTUMBI JIS
TEXHUYECKOTo 00CITyKUBaHUS, PEMOHTA U
AKCIUTyaTanuu oobekTa. C 3TOH 1eIblo OH
MOJKET HOTBITAThCSI B CBOEM KOHTPAKTE C
MOJPSTYMKOM 00ECTICUUTh TIepeiady
TEXHOJIOTUH U MPOU3BOJICTBEHHBIX HABBIKOB,
HCOGXOI[I/IMBIX JJIg TIPOU3BOACTBA 3aIllaCHBIX
JacTeil 1 o0ecredeHus: 00CITy KUBaHUS.
Hepe;[aqa TCXHOJIOTHHU U TPOU3BOJCTBCHHBIX
HABBIKOB MEPCOHA Yy 3aKa34MKa MOXKET
OCYHICCTBIIATHCA B paMKax O6H3&TCJII:CTB 110
MOATOTOBKE KaJIpOB, TPUHUMAEMBbIX Ha ceOs
noApsAauuKoM. Takas nepenada NPUHOCUT
MOJIb3Yy CaMOil pa3BUBAIOIIEHCA CTPAHE,
MMOCKOJIbKY OHAa MOKET CIIOCOOCTBOBATH
MPOLIECCY €€ MHAYCTpUaInu3aluuu (IyHKTHI 4 1
5).

Jl1is cTopoH OyIeT ropasio mpoiie
[UIAHKPOBATh MMOCTABKH 3aMACHBIX YacTeH U
npeaOCTABJICHUC YCIIYT MOCJIC 3aBCPUICHUS

CHAPTER XXVI. SUPPLIES OF SPARE
PARTS AND SERVICES AFTER
CONSTRUCTION

SUMMARY:: After construction is completed
and the works has been taken over by the
purchaser, the purchaser will have to obtain
spare parts to replace those which are worn
out or damaged, and to maintain, repair, and
operate the works. He may wish to obtain
from the contractor the spare parts and the
repair, maintenance and operation services
which he may need. The degree of assistance
from the contractor needed by the purchaser
in regard to the supply of spare parts and
services after construction will depend on the
technology and skilled personnel possessed
by or available to the purchaser (paragraphs 1
to 3).

It is advantageous for a purchaser from a
developing country to acquire or to have
available locally the spare parts and the
technology and skills necessary to maintain,
repair and operate the works. To this end, he
may seek in his contract with the contractor to
obtain a transfer of the technology and skills
required for the manufacture of spare parts
and the carrying out of the services. The
transfer of technology and skills to the
personnel of the purchaser may be effected
under training obligations undertaken by the
contractor. Such a transfer may be of value to
the developing country itself as it may
promote its industrialization process
(paragraphs 4 and 5).

The planning of the parties with regard to the
supply of spare parts and services after
construction would be greatly facilitated if the
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CTPOUTENHCTBA, €CIIU OHU MPELYCMOTPAT U
OTpa3AT MOTPEOHOCTH 3aKa3unKa B 3TOM
OTHOIIIEHUU B CBOEM KOHTPAKTE Ha
CTPOUTENLCTBO 00BEKTa. B ToM ciyuae, eciu
3TO cZeNlaTh HEBO3MOKHO, Oy IyT MPUHSATHI
npyrue noaxoasl (myHkThl 7-9). IloctosiHHOE
HaJIM4Yue 3aMacHbIX YacTeil Ha BeCh MEPHOJ]
(YHKIMOHMPOBAHUS 00BbEKTA UMEET OO0JIbIIOE
3HaYeHHE NI 3aKazunka (myHKTh 10 u 11).

Ot nuua, npeasararomero NoCTPOUTh 0OBEKT,
MOKHO TOTpeOOBaTh yKa3aTh, KAaKUe
3aracHble YacTH MOTPeOyIOTCS B TEUEHHE
OTIPEACTICHHOTO MEePHO/ia IKCIUTyaTalluy U TI0
KaKUM IIeHaM U B T€UYE€HHE KaKoro nepuoja
BPEMEHH OH CMOXET MOCTABIISITh UX (MTyHKTHI
12 u 13). ITocTossHHOE HaTUYKE 3aMacHbIX
JacTell UMeeT BaKHEHIIIee 3HaUCHUE IS
3aKa3yMKa U3 pa3BUBAIOLIEHCS CTPaHBL, U,
ClIeZIOBAaTEeNbHO, €My, BO3MOXKHO, OyJeT
HE00X0IUMO MPUHSATH MEPHI 3a CUET
MCIOJIb30BAaHUS COOTBETCTBYIOIINX
JIOTOBOPHBIX MOJO0XKEHUI 110 00eCIeueHUI0
MIOCTABOK 3THUX 3alacHbIX YacTel Jubo OT
MOJPSAYMKA, THO0 OT COOTBETCTBYIOIINX
nocTaBIMKoB (MyHKT 14). B Tom ciyyae,
€CIIM 3aMacHbIe YaCTH U3TOTOBIISIOTCS HE
MOJAPSAYNKOM, & €r0 MOCTABIIUKAMH,
3aKa34MK, BO3MOXKHO, IIPEAMOYTET 3aKIIFOUUTh
KOHTPAKTHI C 3TUMHU MOCTABIIUKAMU BMECTO
TOTO, YTOOBI MOJTYYaTh 3aMacHbIC YaCTH OT
MOPSAUNKA, UIH K€ OH MOXKET MOXKEeIaTh,
YTOOBI MOAPSAYNK MPUOOPETAIT UX AJISl HETO B
KadecTBe ero areHra (myHKTHI 15-16).

B cBOEM KOHTpaKTE CTOPOHBI MOTYT
PaccMOTPETh BOMPOCHI, CBSI3aHHBIE C 3aKa30M
Y IOCTABKOM 3allacHbIX YacTeil. B KoHTpakTe
MOTYT YKa3bIBaThCsl CHIEIU(PUKALINN 3aMTaCHBIX
4acTei, KOTOpbie OYAYT MOCTaBIATHCA, U
MOXKET MpPeyCMaTPUBATLCS TAPAHTHS UX
kadecTBa (myHKTHI 18-20).

OT nepcreKTUBHOTO MOAPSAINKA MOKHO
noTpedoBaTh yKa3aTh, KAKUe YCIyTH U B
TEUCHHE KaKOT0 BPEMEHHU OH FOTOB
npenocTaByATh. OT NOAPAIYNKA MOKHO
noTpeOOBaTh NPEICTABUTH IPOTPAMMY
TEXHUYECKOTO 00CTYKUBaHUA,
IpeHa3HAuYCHHYIO ISl 00eCTIeYeHUS
COOTBETCTBYIOLIETO (PYHKIIMOHUPOBAHHUS

parties were to anticipate and provide in the
works contract for the needs of the purchaser
in that regard. Other approaches will have to
be adopted if this is not possible (paragraphs
7 to 9). The continued availability of spare
parts for the operational lifetime of the works
is of considerable importance to the purchaser
(paragraphs 10 and 11).

A person offering to construct the works may
be required to indicate the spare parts which
will be needed over a specified period of
operation, and the prices at which and the
period of time during which he can supply
them (paragraphs 12 and 13). The continued
availability of spare parts is of crucial
importance to a purchaser from a developing
country and, accordingly, it may be necessary
for him to take steps, through appropriate
contractual provisions, to secure a supply of
these either from the contractor or from the
suppliers of them (paragraph 14). If spare
parts are manufactured not by the contractor
but for the contractor by suppliers, the
purchaser may prefer to enter into contracts
with those suppliers rather than obtain them
from the contractor or, alternatively, he may
wish to have the contractor procure them as
his agent (paragraphs 15 and 16).

The parties in their contract may address
issues connected with the ordering and
delivery of spare parts. The contract may
describe the specifications of the spare parts
to be supplied, and provide for a quality
guarantee in respect of them (paragraphs 18
to 20).

A prospective contractor may be required to
indicate the maintenance services he is
prepared to supply and the duration for which
he is prepared to supply them. The contractor
may be required to submit a maintenance
programme designed to ensure the proper
operation of the works over its lifetime, and
the maintenance obligations of the contractor
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00BEKTa Ha MPOTSHKCHUHU BCETO CPOKA €T0
CITy>KOBbI, 1 Ha OCHOBE 3TOH MPOTPaMMBbI
MOJKHO OTIPENICTUTh 0053aTeIBLCTBA
MOJAPSAYMKA 10 TEXHUIECKOMY
o0cmy)kuBaHUIO (IMTyHKTHI 22-24).

B KoHTpakTe MOXHO yKa3aTh CTaHIapThl,
KOTOpBIE MOAPSTIHUK JTOJDKEH COOII0IaTh IPH
TEXHUYECKOM 00cykuBaHUU 00bekTa. Ha
MOAPSAYMKA MOKHO BO3JIOKHUTH 00513aHHOCTD
MIPEICTaBIATh TOKJIa] O KX 10 onepanuu mo
TEXHHUYECKOMY 00CITyKMBaHUIO. B KOHTpakTe
MO>KHO M3JI0KUTH METOJ ONPEEICHUS LIEHBI
3a MPEeIOCTABICHNE TEXHUYECKOTO
00CITyKMBaHUS U IPUMEHUMBIE YCIOBUS
maTexa (MyHKThI 25-28).

B KoHTpakTe creayeT 4eTKO OnpeaeIuTh
00BbeM 00513aTEeNBCTB MOAPSAUNKA IO PEMOHTY
oOBekTa. B mHTEpEecax 3aka3zdynka 3aKI0YUTh
JOTOBOPHBIE COTJIAIICHUS, KOTOPBIE
obecrieyart OBICTPBI PEMOHT O0BEKTA B
ciydae nosiomku (myHKTHI 29 u 30). C Tem
9TOOBI 00ECIIEYUTh OBICTPOE MPOBEICHUE
PEMOHTHBIX PabOoT, B KOHTPAKTE CIEAYET
COTJIACOBAaTH MPOIEAYPY YBEIOMIICHUS
MOAPSAYMKA O HEOOXOAUMOCTH PEMOHTA U
MPOIeypy YBEIOMIICHHS 3aKa34nKa
MOAPSAYUKOM O JTFOOBIX TOTIOTHUTEIBHBIX
TpeOyeMbIX peMOHTHBIX paboTax. Ha
MOAPSAYMKA MOKHO BO3JIOKHUTH 00513aHHOCTD
MPEJCTABIATH 3aKa34YHKY JOKIA]l O
MPOBEJICHHBIX PEMOHTHBIX paboTtax. Ha
MOJIPSITIMKA MOKHO TaKXKe BO3JIOKHTh
00513aHHOCTh MPEJOCTABUThH TAPAHTHIO, B
paMKax KOTOpoii OH OyJieT OpaTh Ha ceds
OTBETCTBEHHOCTH 3a J1e(DeKThl pEMOHTA
(myskThI 31-35).

IesnecooOpa3HO TIIATENBHO ONPEAEIUTh B
KOHTPAKTe 00beM JTIFOOBIX 00sI13aTENIbCTB,
BO3JIaTa€MbIX Ha MOAPAIYMKA B CBS3H C
TEeXHUYECKOH 3KCIlTyaTanuei oobekra. IT1o
MOJKET OBITh CJI€JIaHO HA OCHOBE
OpraHU3alMOHHON CXEMBI, TIOKA3bIBAIOLIEH
(GyHKIMU TIepcoHaNa NoApAIYNKa IPpU
MPOBEICHUU TaKOW TEXHUYECKOU
sKkcIuryaranuu. Cienyer TOYHO yKa3aTh
pacripenenenue GpyHKIUI KOHTPOJIS MEXKIY
3aKa34YMKOM M MOAPSAIUYUKOM B XOZE
SKCIUTyaTauu oobekTa (MyHKTHI 37 u 38).

may be defined on the basis of that
programme (paragraphs 22 to 24).

The standards to be observed by the
contractor when performing maintenance
work may be specified in the contract. The
contractor may be required to furnish a report
on each maintenance operation. The contract
may describe how the price for the provision
of the maintenance services is to be
determined and the payment conditions
applicable (paragraphs 25 to 28).

The contract should clearly define the extent
of the contractor's repair obligations. It is in
the purchaser's interest to enter into
contractual arrangements that will ensure that
the works will be repaired expeditiously in
the event of a breakdown (paragraphs 29 and
30). To ensure that repairs may be undertaken
speedily, the procedure for notifying the
contractor of the need for repairs and for the
contractor to advise the purchaser of any
further necessary repairs should be agreed
upon in the contract. The contractor may be
required to furnish the purchaser with a report
of the repairs carried out. The contractor may
also be required to give a guarantee under
which he assumes responsibility for defects in
repairs (paragraphs 31 to 35).

It is advisable for the contract to define
carefully the scope of any obligations
imposed on the contractor with regard to the
technical operation of the works. This may be
done on the basis of an organizational chart
which shows the functions to be allotted to
the personnel of the contractor in carrying out
such a technical operation. The division of
control between the purchaser and contractor
during the operation of the works should be
clearly described (paragraphs 37 and 38). The
contract may provide how the price for such
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KoHTpakT MOXKET peaycMaTprBaTh METO
oTpeieNICHUs IICHBI 32 IPEIOCTABICHUE TAKUX
YCIYT ¥ IPAMEHUMBIE YCIIOBUS IIIATEkKA
(myHkT 39).

B KOHTpakTe MOXHO BO3JIOKUTH Ha 3aKa3uuKa
00513aHHOCTb OKa3bIBaTh COJICIICTBHE
MOJAPSAAYUKY B IPOBEJEHUH TEXHUYECKOIO
00CITy’)KUBaHUs, PEMOHTA U 3KCILTyaTalluu
00beKTa. 3aKa3uuK, BO3MOXKHO, MTOXKEJIAET
paccMOTpeTh BOMPOC O MOCTaBKaX MECTHOTO
MMEIOIIErocsi 000pyA0BaHUs U MaTepHAaJIOB,
HEOOXOIUMBIX JUIsl TEXHUYECKOTO
o0cCITy>)KuBaHUs U peMoHTa (ITyHKT 40).

B koHTpakTe creayeT yTo4HUTh, KOTa
JOJKHBI HAUWHATH IEHCTBOBATh
00s13aTeNLCTBA MOAPSIYNKA B OTHOIICHUN
MIOCTABOK 3alacHbIX YacTel U yCIyT 1O
TEXHUYECKOMY 0OCITy)KUBAaHUIO, PEMOHTY H
AKCIUTyaTalluu, U B HEM MOKET TaKXKe
OTIPEICTISATHCS CPOK, B TEUEHUE KOTOPOTO UX
MPUHUMAET Ha ce0sl MOJIPSIAUUK, UIH KE
MOJKET YCTaHABIMBATHCS TOT WA MHOM
MEXaHH3M OIPEICTICHHS 3TOTO CPOKa Ha
nocneayrouieM sramne. Ecim KoHTpakT
BO3JIaraeT Ha MOAPSATINKA 005S3aTeIbCTBO HA
JUTATEIbHBINA CPOK, BO3MOKHO, Oy1eT
11e1eco00pa3Ho MPEAYCMOTPETh MEXaHU3MBI
M3MEHEHHUS 00513aTeNIbCTB, BO3JIAraeMbIX Ha
MOJPSAYMKA, B YACTHOCTH B TOM, UTO
KacaeTcsi o0bemMa 3TUX 00513aTeNbCTB U LIEHBI,
KOTOpasi IOJDKHA YIUIAYMBATHCS 3aKa3UUKOM.
[Ipu HEMPOIOTKUTETLHOM CPOKE IEHUCTBUS
3TUX 00S3aTENHCTB MOKHO 3aKITIOYHTh
corJIalIeHue, MpeaycMaTprBarolee ux
aBTOMaTHYECKOE BO30OHOBIEHHE (TIyHKTHI 41
u 44).

CTOpOHBI MOTYT NOKEJIaTh PACCMOTPETH B
KOHTPAKTE BOIIPOC O NMPEKPALLIEHUH AEHCTBUS
00513aTENbCTB 110 MOCTABKaM 3arlacHbIX
qacTeil U IpeoCTaBICHUIO YCIYT B 00JIACTH
TEXHUYECKOI0 00CITyKUBAHMSI, PEMOHTA U
sKcIuTyaTtanuu. KoHTpakT MOXKeT HaJemsITh
3aKa34nKa IpaBoOM MPEKPATUTh JecTBUE
3THX 00513aTENBCTB, HAIIPABUB YBEIOMIICHUE
00 3TOM 3a OINpeNIeNIEHHOE BPEMs 10 TAKOTIO
npekpaeHus (ImyHKT 45). CTOpOHBI MOTYT
TaKXkKe M0KEeNaTh MPeAyCMOTPETh CUCTEMY
MHBIX MEP MTPaBOBOM 3aLUTHI, TOMUMO

services is to be determined and the payment
conditions applicable (paragraph 39).

The contract may require the purchaser to
facilitate the maintenance, repair and
operation of the works by the contractor. The
purchaser may wish to consider supplying
locally available equipment and materials
needed for maintenance and repairs
(paragraph 40).

The contract should specify when the
contractor's obligations regarding the supply
of spare parts, maintenance, repair and
operation are to commence and may also
determine the duration for which they are
undertaken by the contractor or establish
some mechanism for determining the duration
at some later time. Where the contract
imposes obligations on the contractor over a
long duration, it may be desirable to include
mechanisms for the modification of the
obligations imposed on the contractor, in
particular, as to the scope of those obligations
and the price payable by the purchaser.
Where the duration of the obligations is short,
the agreement may be made to renew
automatically (paragraphs 41 and 44).

The parties may wish to deal in the contract
with the termination of the obligations as to
the supply of spare parts, maintenance, repair
and operation. The contract may entitle the
purchaser to terminate upon giving notice of a
specified period (paragraph 45). The parties
may also wish to provide for a system of
remedies other than termination for the failure
by a party to perform his contractual
obligations with respect to the supply of spare
parts, maintenance, repair and operation
(paragraph 46).
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IpEKpalIeHus JeHCTBHS 0053aTEIbCTB, B
Cllyyae HEUCIIOJIHEHUS OJJHON U3 CTOPOH
CBOHMX 00sI3aTENBCTB 110 KOHTPAKTY,
CBSI3aHHBIX C MIOCTaBKaMHM 3aracHbIX yacTei,
TEXHUYECKUM OOCITy)KMBaHUEM, PEMOHTOM U
SKCIuTyaTanueit (myHkT 46).

I'TABA XXVII: IEPEJAYA IIPAB "
OBSI3AHHOCTEM IO KOHTPAKTY

PE3FOME: PaccmaTpuBaemas B HaCTOSIIEH
rJIaBe rnepegayva npas U 00s13aHHOCTEH 1O
KOHTPAKTY BKJIIOYAET, BO-TIIEPBBIX, IIEpeaady
BCEro KOHTPAKTa, IPH KOTOPOM OJHA U3
IIEPBOHAYAJIBHBIX CTOPOH KOHTPAKTa
3aMEHAETCS HOBOM CTOPOHOM, a TaK¥Ke
neperady HEKOTOPBIX OTACIBHBIX IIPAB U
0053aHHOCTEH 10 KOHTPAKTY (IYHKTHI 1-4).

CTopoHBI, BO3MOKHO, COUTYT
11€J1eCO00pa3HbIM BKJIFOUYNUTh B KOHTPAKT
I0JIOXKEHUE, pa3pellarollee 0HON U3 CTOPOH
nepeaaTh BeCb KOHTPAKT WK OTAEIbHbIE
00513aTeNIbCTBA 110 KOHTPAKTY JIUIIB C
MUCBbMEHHOTO COTIACUs IPYrOf CTOPOHBI
(myHKTBI 5 1 6). CTOPOHBI, BO3MOXHO,
MIOJKEJIAIOT TAKXKE 00YCIOBUTH Nepeady 1pas
110 KOHTPAaKTy HAJIMYHUEM COTJIACHS UIIH K€
OTCYTCTBUEM BO3PAKEHUIN JPYTrON CTOPOHBI.
B oTHOmIEHNM NTepeayn HEKOTOPBIX IIpaB 10
KOHTPAKTy MOKET OBITh CIIEJIaHO
UCKJIIOUEHHE, HAIIPUMEp, B OTHOLLIEHUU
nepeaayy MoApsAYMKOM CBOETO IIpaBa Ha
IIOJIy4EHHUE TUIaTEeXKEN OT 3aKa3unkKa (IIyHKT

7).

KoHTpakT MOXeT copepKaTh MOJI0KEHHUS,
HallpaBJICHHbIE HA 3aIIUTY UHTEPECOB JAPYTon
CTOPOHBI B cllyuyae rnepeadu, Halpumep,
II0JIOKEHHE O TOM, YTO Iepeadya
MOJAPSAYUKOM CBOETO MpaBa Ha MOIyUYeHHE
TIaTekel OT 3aKka3z4yrka 00yCIOBIIeHA TEMH
Ke TMpaBaMU Ha 3a4eT BHIMNIAYEHHBIX CyMM,
KOTOPbIE UMEET 3aKa3UUK B COOTBETCTBHHU C
KOHTPAaKTOM Ha CTPOUTEIHCTBO 0OBEKTA B
OTHOILLIEHUH TJIaTEXKeH, OCYIIECTBISIEMbIX UM
noapsauuky. Kpome Toro, B ToM ciyuae,
KOT'JIa Tiepe/iava mpaB MOXKET OBbITh
COBEpIIEHA TOJILKO C COTJIaCHsl CTOPOHBI, HE

CHAPTER XXVII. TRANSFER OF
CONTRACTUAL RIGHTS AND
OBLIGATIONS

SUMMARY: The transfer of contractual
rights and obligations as considered in this
chapter includes, firstly, the transfer of the
contract in its entirety, whereby a new party
is substituted for one of the original parties to
the contract, as well as the transfer of certain
specific rights and obligations under the
contract (paragraphs 1 to 4).

The parties may find it advisable for the
contract to permit a party to transfer the entire
contract or specific contractual obligations
only with the written consent of the non-
transferring party (paragraphs 5 and 6). The
parties” may also wish to make, the transfer
of contractual rights subject to the consent of
or, alternatively, the absence of an objection
by, the other party. An exception may be
made for the transfer of certain contractual
rights, for example, a transfer by the
contractor of his right to receive payments
from the purchaser (paragraph 7).

The contract may contain provisions which
seek to safeguard the interests of the non-
transferring party in the event of a transfer,
such as a provision that a transfer by the
contractor of his right to receive payments
from the purchaser is subject to the same
rights of set-off that the purchaser had under
the works contract in respect of payments, to
be made to the contractor. Also, when a
transfer may be made only with the consent
of the non-transferring party, the parties may
wish to provide that, in making the transfer,
the transferring party must conform to any
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OCYIIECTBIISIONIEH TaKylo repeaavy,
CTOPOHBI, BO3MO>KHO, MTOKEJIAIOT
MIPelyCMOTPETh, YTO, MiepeiaBasi npaBa u
0053aHHOCTH, CTOPOHBI JOJKHBI COOIOIATh
J00BIe YCIIOBHS, HA KOTOPBIX JIaHO COTJIacue
Ha 3T0. KOHTpakT MoXxeT TpeboBaTh OT
CTOPOHBI, COBEpIIAIOLICH nepeaauy,
HaIpaBUTh MUCbMEHHOE YBEIOMIICHHE 00
3TOM JIpyToi cTopoHe (TmyHKTHI 8-11). B
KOHTPAKTE, BO3MOXKHO, Oy/IeT 11erecoo0pa3Ho
YTOYHUTH MOCIECTBUS NIepejaun MpaB U
0053aHHOCTEH B HapyILIEHHE MOJIOKEHUN
KOHTpakTa (IyHKT 12).

I'JTABA XXVIII: BBIBOP ITPABA

PE3IOME: CTopoHBI MOTYT B ONPEAEIEHHOU
Mepe BBIOMpATh MPaBOBbIE HOPMBbI, KOTOPbIE
JOJDKHBI PETYJIMPOBATH UX B3aUMHBIE
JIOTOBOPHBIE 00s13aTebCTBA (ITyHKTHI 1-3).
[Tpu oTcyTCTBUH BBIOOPA MOXKET BO3HUKHYTh
HESICHOCTb B OTHOLICHUH MPUMEHUMBIX HOPM,
KOTOpast MOKET OBITh 00YCIIOBJIEHA JIBYMSI
¢dakTopamu. BeIHOCUTE pereHus 1no
YPEeryJIUpOBaHUIO CIIOPOB MPABOMOYHBI CY/IbI
HECKOJIBKHUX CTpaH. [IoCKOIbKY Cyl1 Kaxaoi
CTpaHbl Oy/IeT MPUMEHATH HOPMBI
MEXIyHapOAHOIO YaCTHOTO MpaBa CBOEi
CTpaHbl, TO MOKET OKa3aThCs, YTO BOIPOC 00
oTpeieNIeHUU MPUMEHUMOTO K KOHTPAKTy
IIpaBa MOXET PelIaTbCcs HECKOIbKUMHU
BO3MOXXHBIMU CHCTEMaMU MEXIyHApOIHOTO
4acTHOTO npaBa. Bo-BTOpHIX, gaxe eciu
M3BECTHO, KaKas CUCTEMa MEXIYHapOTHOTO
94acTHOTO IpaBa OyIeT ONpeaesiTh MPaBo,
MPUMEHUMOE K KOHTPAKTY, HOPMbI ATON
CHCTEMBbI OBIBAIOT CIMIIKOM HEKOHKPETHHI,
JUISL TOTO YTOOBI C JOCTaTOYHOM CTENEHBIO
TOYHOCTH ONPEJCTUTH IPUMEHUMOE TIPABO
(TyHKTBI 4-6).

[ToaTOMYy CTOPOHBI MOTYT TOXKENIATh
MPEeyCMOTPETH MOJIOKEHHUE O BBIOOPE MpaBa,
TO €CTh O TOM, YTO MX KOHTPAKT JOJKEH
pEryJIMpOBaThCA MPABOM ONPEACICHHON
crpaHbl. HeKoTopbIe TPYAHOCTH MOTYT
BO3HUKHYTbH B TOM CJIy4ac, €CJIM CTOPOHBI
BBIOEPYT OOIIIME TPUHITUIIBI IPaBa WIIN KE

conditions subject to which the consent is
given. The contract may require the
transferring party, to give written notification
to the non-transferring party of the transfer
(paragraphs 8 to 11).

It may be desirable for the contract to specify
the consequences of a transfer in violation of
the provisions of the contract (paragraph 12).

CHAPTER XXVIII. CHOICE OF LAW

SUMMARY: The parties may, within certain
limits, choose the legal rules which are to
govern their mutual contractual obligations
(paragraphs 1 to 3). In the absence of a
choice, uncertainty as to those rules may arise
from two factors. The courts of several
countries may be competent to decide the
disputes between the parties. Since each court
will, apply the rules of private international
law of its own country, there may be several
possible systems of private international law
which could determine the law applicable to
the contract. Secondly, even if it is known
which system of private international law will
determine the law applicable to the contract,
the; rules of that system are sometimes too
general to enable' the applicable law to be
determined; with reasonable certainty
(paragraphs 4 to 6).

The parties may therefore wish to provide in
the choice-of-law clause that the law of a
particular country i& to govern their contract.
Some difficulties may arise if the parties
choose the general principles; of law or the
principles common to some legal systems as
the law applicable to their contract, instead of
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IPUHLUIBI, KOTOPBIE SIBJIAIOTCS OOIUMU JUIS
HECKOJIbKUX ITPaBOBBIX CUCTEM, B KAUECTBE
IpaBa, IPUMEHUMOT'O K KOHTPAKTy, BMECTO
IIpaBa OIPEIETICHHON CTpaHbl (ITyHKT 9).

Bo MHOruX ciyyasx CTOpOHBI MOTYT
MO’KeJIaTh B KaueCTBEe MPUMEHUMOTO MpaBa
BBIOpATh MPaBO CTPaHBI, B KOTOPOH Oyer
CTPOUTBCS 00BEKT. B pszne ciydaeB oHn
MOTYT HIOXeJaTh BEIOpATh MPABO CTPAHbI
HOJPsITYMKA UM XK€ ITPABO TPEThEN CTPaHbI
(mynkt 11). B Tom ciydae, ecinu 310 OyayT
CTpaHbl, B KOTOPBIX CYIIECTBYET HECKOJIBKO
IIPaBOBBIX CUCTEM, IPUMEHUMBIX K KOHTPAKTy
(HammpuMep, B Cllyyae HEKOTOPBIX
(benepaTuBHBIX TOCYIAPCTB), MOKET
OKa3aTbcs 1es1eco00pa3HbIM yKa3aTh, Kakas
U3 3TUX CUCTEM JIOJKHA IPUMEHATHCS (IIyHKT
12). Ilpu BBIOOpE TIpaBa ciaeaoBayio Obl
YUUTBIBATh HEKOTOPBIE (PAKTOPHI (MYHKT 13).

Jlaxke B TeX CIIydasix, KOTJ1a HOPMBI
MEXYHapOAHOT0 YaCTHOT'O MTPaBa MO3BOJISIOT
CTOpPOHaM IIPEYyCMOTPETh, YTO K pa3HbIM
paBaM M 00S3aHHOCTSM B COOTBETCTBHH C
KOHTPAKTOM JOJI)KHbI IPUMEHSTHCS IIPABOBBIE
HOPMBI Pa3HBIX MPABOBBIX CUCTEM, OBLIO OBbI,
BO3MOJKHO, IIPEANIOYTUTENIbHEE BEIOPATH
€IMHYIO [IPaBOBYIO CUCTEMY, KOTOpast
perynupoBaia Obl BCE MpaBa v 00s3aHHOCTH
(myHKT 14). Ecin cTopoHaMm kenaTenbpHo,
9TOOBI IPaBO, MPUMEHUMOE K KOHTPAKTY,
BKJIIOYAJI0O HOPMBI, CYILIECTBYIOIIHE HA
MOMEHT 3aKJIFOU€HHs] KOHTPAKTa, U 4YTOObI Ha
HETO HE BIMSIN HUKAKHUE TOCIIEIYIOTHe
M3MEHEHMsI STUX HOPM, OHU MOT'YT OTYETJINBO
IIPEyCMOTPETH 3TO. Takue noJ0KeHus
OKa)KyTCsl, OJJHAKO, HEJIEHCTBUTEbHBIMH,
€CITM U3MEHEHUS IMEIOT O0PaTHYIO CUITY,
KOTOpasi HOCUT 00sI3aTeNbHBIN XapaKkTep
(myskT 15). K cocraBienuto noyioxeHus o
BbIOOpE MpaBa CyIECTBYET HECKOIBKO
BO3MOXXHBIX 110AX0/10B. OZIMH U3 OAXO0I0B
MOJKET 3aKJII0YaThCs B TOM, YTOOBI IIPOCTO
MPESYyCMOTPETh, YTO KOHTPAKT JIOJIKEH
peryaupoBaTbces BbIOpaHHbIM IipaBoM. [1pu
JPYTOM IOJIXOJ€E MOXKHO IIPEyCMOTPETh, YTO
BBIOpPAHHOE IIPABO JIOJIKHO PEryJIMPOBaTh
KOHTPAKT, a TAK)Ke BKIIFOUUTh
WJUTIOCTPAaTUBHBIHN N1€peUeHb BOIPOCOB,
KOTOPBIE JTOJKHBI PETyJIUPOBATHCS ITHM

the law of a particular country (paragraph 9).

In many cases, the parties may wish to choose
as the applicable law the law of the country
where the works is to be constructed. In some
cases, they may wish to choose the law of the
contractor's country, or of a third country
(paragraph 11). In the case of countries where
there are several legal systems applicable to
contracts (e.g., some Federal States), it may
be advisable to specify which one of those
systems is to be applicable (paragraph 12).
Certain factors may be relevant in making a
choice of law (paragraph 13).

Even in cases where the rules of private
international law permit the parties to provide
that the legal rules of different legal systems
are to apply to different rights and obligations
under the contract, it may be preferable to
choose a single legal system to govern all the
rights, and obligations (paragraph 14). If the
parties wish the law applicable to the contract
to consist of the rules existing at the time the
contract is entered into, unaffected by later
change? to those rules* they may expressly so
provide. Such provisions will, however, be
ineffective if the changes have a retroactive
character which is mandatory (paragraph 15).
Different approaches are possible to drafting
a choice-of-law clause. One approach may be
merely to. provide that the contract is to be
governed by the chosen law. Another
approach may be to provide that the chosen
law is to govern the contract, and also to
include an illustrative list of the issues which
are to be governed by that law. Yet another
approach may be to provide that the chosen
law is to govern only the issues listed in the
chosen law (paragraph 16).
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npaBoM. OHAKO eIle OJMH MOIXO0/ MOXKET
3aKJII0YaThCsl B TOM, YTOOBI PETyCMOTPETh,
YTO BBIOpPAHHOE MPABO JAOJDKHO PETYIHUPOBATH
TOJIBKO BOIIPOCHI, MIECPCUUCIICHHBLIC B
BBIOpaHHOM TpaBe (ITyHKT 16).

Ecnu B cTpouTenbcTBe JOMKHBI y4acTBOBATh
HECKOJIBKO MOAPSIINKOB, PEKOMEHYETCS,
9yTOOBI 3aKa34MK BBIOpAJI TO K€ caMoe TIPaRBo,
KOTOpOE MPUMEHUMO K KOHTPAKTaM,
3aKJIFOYEHHBIM UM CO BCEMH MOAPATINKAMHE.
PexoMeHnyercst Takxke, YTOOBI MTOAPSTIUK
BBIOpaJI TO K€ camoe IMPaBo, KOTOPOe
MPUMEHUMO KO BCEM KOHTPAKTaM,
3aKJIFOYEHHBIM UM C CyOnoApsSAYnKaMu U
MocTaBUIMKAMH (ITyHKT 19).

CTOpOoHBI MOTYT MOKENATh OTMETUTh
BO3MOXHOCTb NMPUMEHEHHUS K KOHTPAKTY Ha
CTPOUTENHCTBO OOBEKTA MOJOKCHHIA
Konpenmnun Opranmsainun O0beAMHEHHBIX
Hauuit o noroBopax mexayHapOJIHON KYyTUIH-
MPOAaXu TOBAPOB U COOTBETCTBYIOIIUM
00pa3oM MpeayCMOTPETh TAKYIO
BO3MOKHOCTb (TIyHKTHI 20 1 21).

B nonosnHeHnue k IpaBoBBIM HOpMaM,
MPUMEHUMOM K KOHTPAKTy B CHJTY BBIOOpa
[paBa CTOPOHAMH WU B CHILy HOPM
MEXTyHapOAHOTO YaCTHOTO IPaBa,
OIMPCACIICHHBIC UMIICPATUBHBIC HOPMbI
aJIMUHUCTPATHBHOTO WJIH JJPYTOTO
myOIMYHOTO XapakTepa, AeHCTBYIOIHUE B
CTpaHax CTOPOH, MOTYT 3aTparuBaTh
OIMPCACIICHHBIC ACIICKTBI CTPOUTCIILCTBA.
CTOpOHBI TOIKHBI TPUHUMATH 3TH HOPMBI BO
BHUMAaHUC ITPU COCTABJICHUU KOHTPAKTa
(myHKTHI 2 ¥ 22). HexkoTophie U3 3TUX HOPM
KacaroTcs TEXHHYECKUX acTIeKTOB 00BEKTa,
KOTOPBIH OyJIET CTPOUTHCS, @ HEKOTOPHIE
3aMpeniaT Uiu OTPaHUIUBAIOT IKCTIOPT,
UMIIOPT, TIepeiady TEXHOJIOTHH U BBITUIATY B
WHOCTPAHHOM BaJIOTE, TOT/Ia KaK HEKOTOPHIE
ApyTUe HaJararoT TAMOYKCHHBIE MOIUTHHBI U
BBOJSAT HAJIOTU HaA ACATCIIBHOCTD, CBA3aHHYIO
CO CTPOHUTEIBCTBOM 00BEKTa (ITyHKTHI 23-25).

I'TABA XXIX: YPEI'YJINPOBAHUE
CIIOPOB

If several contractors are to participate in the
construction, it is advisable for the purchaser
to choose the same law as the law applicable
to the contracts concluded by him with all the
contractors. It is also advisable for the
contractor to choose that same law as the law
applicable to all contracts concluded by him
with sub-contractors and suppliers (paragraph
19).

The parties may wish to note the possible
application to a works contract of the United
Nations Convention on Contracts for the
International Sale of Goods, and to make
appropriate provision for that possibility
(paragraphs 20 and 21).

In addition to legal rules applicable to the
contract by virtue of a choice of law by the
parties or by virtue of the rules of private
international law, certain mandatory rules of
an administrative or other public nature in
force in the countries of the parties may affect
certain aspects of the construction. The
parties should take those rules into account in
drafting the contract (paragraphs 2 and 22).
Certain of those rules concern technical
aspects of the works to be constructed, others
prohibit or restrict exports, imports, the
transfer of technology and the payment of
foreign exchange, and yet others impose
customs duties and taxes on activities
connected with the construction of the works
(paragraphs 23 to 25).

CHAPTER XXIX. SETTLEMENT OF
DISPUTES
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PE3FOME: Cniopbl, BO3HUKAIOIIHUE B paMKax
KOHTPAKTOB Ha COOPYXEHHE 00BEKTa, BO
MHOTHUX CITy4asix CONPSDKEHBI ¢ PelIEeHUEM
po0JieM, KOTOPBIE HEYACTO HAOTIOAAOTCS B
criopax, BO3HUKAIOIIMX B paMKax JPyTUX
BHUJIOB KOHTPAKTOB (ITyHKTHI 1-3).
[IpenycmaTtprBaeMble KOHTPAKTOM
MEXaHHU3MBI yPEryIUPOBAHUS CIOPOB MOTYT
BKJIIOYATh IPOBEICHHE [IEPETOBOPOB (pa3zel
B), cornacurensnyto npouenypy (pasaen C),
apoutpax (pazaen E) unu cynebnoe
pazbuparensctBo (pazaen F). [Tomnomouns
10 YPETYJIUPOBAHUIO CIIOPOB MOTYT OBITH
TaKXKe MPEI0CTaBICHBI TPETEHCKOMY Cyibe
(paznmen D).

B koHTpakTe, BO3MOXHO, 11€J1ec000pa3HO
MPESYCMOTPETh Pl CPEICTB, 0OJIErYaromux
yperyiaupoBaHue ABYX Wiu Oosee
B3aMMOCBSI3aHHBIX UCKOB B XOI€ OJTHOTO U
TOTO ke pa30ouparenbcTBa (MyHKT 4).
Haubonee yno6HbIM MeTOIOM
YpEryJIupoBaHus CIOPOB OOBIYHO SIBIISETCS
MIPOBEJICHUE TTIEPETOBOPOB MEX]Ty CTOPOHAMH
(mynkts! 10 1 11). Ecau cTopoHBI HE CMOTYT
YpEeryJaupoBaTh CBOM CIIOp MyTeM MPOBEICHUS
NIEPEroBOPOB, OHU, BO3MOXKHO, MTOKENIAIOT
MOTBITATHCS ClIETaTh 3TO MPU MOMOIIN
COTJIACHTEIBHOMN MPOLEAYPBI, IPEXKIE YeEM
oOpamiarhcsi B apOUTpax WM HAYWHATH
cynebHoe pa3ouparenbctBo. CTOPOHHI,
BO3MO’KHO, TIOXKENAIOT MPETyCMOTPETh
COTJIACHTEJIBbHYIO IPOLETYPY B COOTBETCTBHH
¢ CoriacutenbHbIM pEerjJaMeHTOM
IOHCUTPAIJI (mysxTts! 12-15). CTopoHsI
MOTYT MOXKeNaTh IPeyCMOTPETh
BO3MOKHOCTb II€pe/laur CIIOPOB,
IOpUANYECKOE WK UHOE yIOBJIETBOPSIONIEe
CTOPOHBI YPETyJIUPOBaHUE KOTOPBIX
HEBO3MOXKHO B X0/i€ apOUTPasKHOTO WIIN
CyZIeOHOTO Pa30oUpaTENbCTB, TPETEHCKOMY
cyabe. Mcnionp3yemasi TpETEUCKUM CYIbeil
IpoIelypa MOKET HOCUTD BITOJIHE
HeOo(UIIMATILHBIN U BeChbMa ONePaTHUBHBII
xapakTep. Bmecre ¢ Tem s obecnieueHust
OecCIpUCTPACTHOTO U THIATEIHLHOTO
MIPOBE/ICHUS pa30UPaTENLCTBA MOTYT
CYIIECTBOBATH JIUIIIb OTPaHUYEHHBIE
mpaBoBbIe TapaHTH. Kpome Toro, B oT/imuue
OT apOUTPAKHOTO PEIICHUS UK CYIeOHBIX
pelleHHI, TPUBEACHUE B UCIIOTHEHHUE

SUMMARY: : Disputes that arise under works
contracts frequently present problems that do
not often exist in disputes arising under other
types of contracts (paragraphs 1 to 3). The
mechanisms provided in the contract for the
settlement of disputes might include
negotiation (section B), conciliation (section
C), arbitration (section E) or judicial
proceedings (section F). A referee may also
be authorized to settle disputes (section D).

It may be desirable for the contract to provide
some means to facilitate the settlement of two
OR more related claims in the same
proceedings (paragraph 4).

The most satisfactory method of settling
disputes is usually by negotiation between the
parties (paragraphs 10 and 11). If the parties
fail to settle their dispute through negotiation,
they may wish to attempt to do so through
conciliation before resorting to arbitral or
judicial proceedings. The parties may wish to
provide for conciliation under the
UNCITRAL Conciliation Rules (paragraphs
12 to 15). The parties may wish to provide for
disputes that cannot legally or conveniently
be settled in arbitral or judicial proceedings to
be referred to a referee. The procedure
followed by the referee may be quite informal
and expeditious. However, there may exist
only limited legal safeguards to ensure that
the proceedings are conducted impartially and
with due care. In addition, in contrast to an
arbitral award or judicial decisions, it may not
be possible to enforce a decision by a referee
(paragraphs 16 to 21).
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pelIeHHs], BEIHECEHHOTO TPETEHCKUM CYIbEM,
MOJKET OKa3aThCsl HEBO3MOKHBIM (ITyHKTHI 16-

21).

VYperynupoBaHue ClOpoB, BOSHUKAIOUINX B
CBSI3H C KOHTPAKTaMH Ha COOPYKCHHE
00BEKTa, BO MHOTHX CITydasix IPOU3BOJANUTCS B
apbutpaxke. ApouTpaxxHoe pazorpaTeNbLCTBO
MO>KET IPOBOAUTHCS JIUIIb HA OCHOBE
coriamieHus: ctopoH o6 apoutpaxke. Takoe
COIJIallIeHNe MOXKET MIPUHUMATh (popmy
apOUTPaXKHOU OTOBOPKH, BKIIFOUEHHOM B
KOHTpakT (MyHKT 24). CTOPOHBI, BO3MOXHO,
MOKETIAI0T COMOCTABUTH MPEUMYIIECTBA U
HEJIOCTaTKH apOUTPaKHOTO pa30oMpPaTETbCTBA
U cyJeOHOT0 pa3dupaTenbeTBa (TTYHKTHI 22 1

23).

B xonTpakTe 66110 OBI 1IETIECO00pa3HO
yKa3aTh, KAKHE CIIOPHI MOJIeKAT
YPETYIUPOBAHHIO B apOUTpaxKe.
ApOuUTpaXHOMY CYyAy MOKHO TaKKe
MPEOCTAaBUTh MMOJTHOMOYUS Ha3HAYATh
obecrieunTenbHbIE Mephl. B apoutpakuom
COI'TIallICHHU U XKEJIAaTCIIbHO 0651321TI> CTOPOHELL
BBITIOJIHATH apOUTPaKHBIE pEIIeHUS (ITyHKTHI
25-27).

CTOpOHBI MOTYT BBIOPATH TAKOU BH]I
apOuTpaxa, KOTOpPBIM Hanbosee
yIOBJIETBOPSET X oTpebHOoCcTsIM. Ha ocHOBe
COTJIALIEHUS] OHU MOTYT YCTAaHOBUTH
MPOLIECCYabHBIE HOPMBI, HAIPUMEDP
ApOutpaxnsiii pernmamenT KOHCUTPAJIL,
KOTOpBIE JOJKHBI PETYITUPOBAThH UX
apOuTtpaxHoe pazoupareabcTBo (IyHKTHI 30-
36). Kpome Toro, oHu, BO3MOKHO, MTOXKEIAIOT
YpEryJIupoBaTh pa3IuyHbIe TPAKTUUECKHE
BOIIPOCHI, CBSI3aHHBIE C ApOUTPAKHBIM
pa3zéupaTeabCTBOM, B TOM YHCIIE BOIIPOCHI O
quclie ¥ Ha3HAYCHUU apOUTPOB, O MECTE
apOUTPaKHOTO Pa30MPATENHCTBA U SI3bIKE
pasbuparenscTBa (MyHKTHI 37-49). Ecnu
CTOPOHBI MOXKENAI0T YPEryJIupoBaTh CBOU
CIIOPBI B X0JI€ Cy1eOHOTO pa30npaTenbCTBa,
TO B KOHTPAKT, BO3MOKHO, 11€71€CO00pa3HO
BKIJIFOUUTH OTOBOPKY 00 HCKITFOUUTEITHHON
IOPUCAMKITUY C LIETbI0 YMEHbIICHUS CTETIEHU
HEOMpeAeIEHHOCTH, CBS3aHHOH C Cy1e0HBIM
yperynupoBanueM. HOpunnyeckyo cuiy u
JIEHCTBUTENEHOCTh OTOBOPKH 00

Disputes arising from works contracts are
frequently settled through arbitration.
Arbitration may be conducted only on the
basis of an agreement by the parties to
arbitrate. Such an agreement may take the
form of an arbitration clause included in the
contract (paragraph 24). The parties may wish
to compare the advantages and disadvantages
of arbitral proceedings with those of judicial
proceedings (paragraphs 22 and 23).

It would be advisable for the contract to
indicate what disputes are to be settled by
arbitration. It might also authorize the arbitral
tribunal to order interim measures. It is
desirable for the arbitration agreement to
obligate the parties to implement arbitral
decisions (paragraphs 25 to 27).

The parties may select the type of arbitration
that best suits their needs. They may establish
by agreement the procedural rules to govern
their arbitral proceedings, such as the
UNCITRAL Arbitration Rules (paragraphs 30
to 36). In addition, they may wish to settle
various practical matters relating to the
arbitral proceedings, including the number
and appointment of arbitrators, the place of
arbitration and the language of the
proceedings (paragraphs 37 to 49). Where the
parties wish their disputes to be settled in
judicial proceedings, it may be advisable for
the contract to contain an exclusive
jurisdiction clause to reduce the uncertainties
connected with judicial settlement. The
validity and effect of the exclusive
jurisdiction clause should be considered in the
light of the law of the country of the selected
court, as well as the law of the countries of
the two parties (paragraphs 50 to 53).
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UCKITIOYUTENIbHOM IOPUCTUKIIUY CIIETYET
paccMaTpuBaTh C TOYKU 3pEHUS IpaBa
rocy/apcTBa BBIOPaHHOTO Cy/ia, a TAaKKe

IpaBa ToCyAapcTB 00enux CTOPOH (MyHKTHI 50-
53).
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