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1. Cpepa npuMeHeHUs U HeJIH

MesxnyHapoaHast B3aUMHasi TOPTOBJISI UMEET
pazHooOpa3zHbie popMbl. OTHAKO B
HACTOSIIEM PYKOBOJICTBE PACCMAaTPHBACTCS
TOJIBKO OJIMH €€ BUJ - OOpaTHbIE 3aKyTKH.
[TpoGieMsbl, CBSI3aHHBIE C IPYTUM €€ BHJIOM
- "B3aMMHBIMU 3aKyNKaMH'" -
paccMaTpuBarOTCs B OTIEIHHOM
pykoBoJacTBe. [Ipumeuanue.
Mesicoynapoonvie Konmpaxmol no
ezaumnvim 3axynkam (ECE/TRADE/169),
OOH ~ International Counterpurchase
Contracts (ECE/TRADE/169), UN),
svinyuennom Eeponeiickoii dxonomuueckou
Komuccueri OOH (Onipenenenust 3TUX AByX
BUJIOB B3aUMHOW TOPTOBII CM. HIXKE B
Paznene 2).

[enpro HaCTOALIEIO PYKOBOJACTBA SIBISETCS
CHAOAUTH OTEHIMATIBHBIX TAPTHEPOB 10
cenkaM oOpaTHBIX 3aKyTNOK TOHUMaHHEM
IIPUPOJIBI CIEIKH, KOTOPYIO OHH HAMEPEHBI
3aKJII0YUTh, 0003HAYUTH BO3ZMOYKHbBIE
POOJIEMBI, CBSI3aHHBIC C TOW WJIH UHOM
CTOPOHOM CHIENKH, 1aTh PEKOMEHAIUN
OTHOCHUTEJIBHO COCTAaBJIEHUsI KOHTPAKTa U
MIPOYUX JOKYMEHTOB, KOTOPBIE 3aKPEIUISIOT
npaBa ¥ 00S13aHHOCTHU CTOPOH.

2. TepmuHoOJI0THS, CTOPOHBI U CTPYKTYpPa
KOHTPaKTa

A. TepmmnHonormna
B3aumHble 3aKynku

[Ipu B3auMHBIX 3aKyIKax MpoAaBell u
MOKYTaTeh IEPBUYHON CACTKH
COTJIALIAIOTCS C TEM, YTO BIOCIIEACTBUU
npojasel mpuodperer (mbo Oyner
CIOCOOCTBOBATh TAKOBOMY MTPHUOOPETEHUIO
TpeThel CTOPOHOI) U3ENINI MOKYaTeNs
(unu TpeTbel CTOPOHBI B CTpaHe
nokynatens). [Tpu atoit popme nBa
HaIpaBlIeHUsI TOBApOOOMEHA - TO €CTh
W3JIeNs, TPOJJaHHBIC B paMKaX MEPBOM
C/IETIKU C OJTHOM CTOPOHBI, M U3EIus,
MPOJJaHHBIC B PAMKaX B3aMMHBIX 3aKYTIOK C
JPYTo# - OTUIaYMBAIOTCS ACHbraMHU.

1. Scope and purpose

International countertrade can take many
forms. However, the present guide deals
with only one of those forms - namely buy-
back. Problems related with another form -
counter purchase - have been treated in a
separate guide issued by the United Nations
Economic Commission for Europe. (For
definitions of these two forms of
countertrade, see Section 2.A below.)

The purpose of this guide is to provide to
potential parties to buy-back transactions a
basis for understanding the nature of the
arrangement in which they are engaging, to
help them identify the problem areas
associated with the various components of
the deal, and to give them guidance in
drawing up the necessary contractual
documents which define the rights and
obligations of the parties.

2. Terminology, parties, and contract
structure

A. Terminology
Counter purchase

In counter purchase the seller and buyer of a
primary transaction agree that the seller will
subsequently buy (or will cause third parties
to buy) products from the buyer (or from
third parties in the buyer's country). In this
form, the two flows of products - that is, the
products sold under the primary transaction,
on the one hand, and those sold in
countertrade, on the other - are paid for in
money. The value of products bought under
the counter purchase contract may be lower
than, equal to or higher than the value of the
products sold under the primary transaction.
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CrouMocCTh U3JIENN, 3aKyIIIIEHHBIX
COIJIACHO KOHTPAKTy O B3aHMMHBIX 3aKyIKaX,
MOJKET OBITh HMIKE MJIH BBIIIIE, YEM
CTOMMOCTb M3JEIUH, IPOJAaHHBIX COIVIACHO
[IEPBUYHOMY KOHTPAKTY. TUIIMYHON YepTOon
B3aMMHBIX 3aKyTIOK SBJIAETCS TO, YTO B
OTJIMYHUE OT OOPATHBIX 3aKYMOK (CM. HIKE)
U3JIENHs, TPOJaHHBIE COTVIACHO IIEPBUYHOMY
KOHTaKTy, U T€, YTO IIPOJaHbl B paMKax
COIVIAIIEHUS O B3aMMHBIX 3aKyIIKax, HE
00513aTENIbHO KAK-TO CBSA3aHBI MEX]y COOOM.

OOpatHble 3aKyIKU

[Tpu >T0# popme, 0OBEKTOM NEPBUUHOTO
KOHTPAKTa BBICTYINAeT 000pyAOBaHNE,
MATEeHTHI, HOY-Xay WM TEXHUYeCKast
MTOMOIII (JJaiee UMEHYEeMbIe
"Ob6opynoBaHue/ TEXHOJIOTHS"), KOTOpPBIE
OyZleT NCTIOIB30BaHBI JJIs1 HAIa)KUBAHHS
MPOU3BOJICTBA MOKymaTesns. CTOPOHBI
JOTOBApPHBAIOTCS, YTO MPOIABEI
BITOCJIC/ICTBUH OyJIeT MPHOOpETaTh Yy
MOKYTIaTeIsl U3/1eJINsI, N3TOTOBJICHHbBIE Ha
TaKOM Ipou3BoAcTBEe. Kak 1 mpu B3anMHBIX
3aKynKax 00a TOBapHBIX IIOTOKA
OIJIAYUBAIOTCS B JICHEXKHOU opme, U
CTOMMOCTH M3/IeNNi, IPUOOPETEHHBIX IPU
00paTHBIX 3aKYIKaX, MOKET OBITh HIKE,
PaBHOI WU BBIIIE, YEM CTOMMOCTb
U3JIENNi, OTOBOPEHHBIX B IEPBUYHOM
KOHTPAKTE.

B. CTOpOHbI
(a) TosbKO 1BE CTOPOHBI

OOpatHble 3aKyIIKU B CBOEH mpocTeiimeit
¢dbopMe npeanoaraloT HaJu4Kue TOJIbKO
nByx ctopoH. OnHa cTropoHa 6epet Ha ce0st
mpaBa 1 00s13aHHOCTHU IIPOJAaBIa B
MEPBUYHOM CJIEJIKE U COOTBETCTBEHHO IpaBa
1 00s13aHHOCTH TIOKYTIaTeJsI P 00paTHBIX
3aKkynkax. Bropas cropona 6eper Ha cebst Te
e PO B 00paTHOM MOPSIIKE.

(b) TpeTbu CTOPOHBI KaK MPOJABIIBI TIO
UCIIOJIHAIOIIEMY KOHTPAKTY

OpHako BO3MOXHO U TaKOE, 4TO B
corjameHnu 00 00paTHBIX 3aKyIKax

A typical feature of a counter purchase
transaction is that, contrary to buy-back (see
below), there need not be any special
relationship between the products sold under
the primary transaction and those supplied in
accordance with the counter purchase
contract.

Buy-back

In this form, the object of the primary
transaction is machinery, equipment,
patents, know-how, or technical assistance
(hereinafter "equipment/technology") that
will be used to set up production facilities
for the buyer. The parties agree that the
seller will subsequently buy from the buyer
products produced in those production
facilities. As in counter purchase, both flows
of products are paid for in money, and the
value of the products bought back may be
lower than, equal to or higher than that of
the products of the primary transaction.

B. Parties
(a) Only two parties

Buy-back in its simplest form involves only
two parties. One of the parties assumes the
rights and obligations of a seller with regard
to the primary transaction and those of a
buyer in the buy-back transactions, while the
other party takes the roles of seller and
buyer in reversed order.

(b) Third parties as implementing sellers

However, it is possible that more than two
parties are involved in a buy-back


https://miripravo.ru/

MIRIPRAVO.RU —AHanutuka, KoHTpakTbl, Lex Mercatoria

y4acTBYIOT Oosiee 1ByX cTopoH. Hampumep,
BIIOJIHE MOKET OBITh, UTO
000py10BaHUE/TEXHOIOT s, KOTOPbIE
SIBJIIIOTCSI IPEAMETOM MEPBUYHOTO
KOHTpakKTa, He OyIyT UCTOIb30BaHbl CAMUM
MOKymaresaeM (UM MOKET 0Ka3aThCs
3apyOeskHasi TOproBasi OpraHu3aIus Uin
TOPrOBBIN 10M), @ TOKYTMAIOTCA,
JMIIEH3UPYIOTCS UM MHBIM 00pa3oM
MpHOOpETalOTCA UM B UHTEpECaxX TPeThe
CTOPOHBI, KOTOpasi 3aJIHCTBYET UX Ha
KOHKPETHBIX MPOU3BOICTBEHHBIX
mwionaagax. B Takom cioyuae usnenus,
MpeHa3HauYeHHbIE 111 00paTHBIX 3aKyTIOK,
npuoOpeTaoTCcs y TpeThell CTOPOHBL, a HEe Y
MOKYTAaTess 0 NEPBUYHOMY KOHTPAKTY.

(c) TpeTbu CTOPOHBI KaK MOKYIIATEIH 110
UCIIOJIHAIOIIEMY KOHTPAKTY

B cnydae ecnu uznenusi, npoJaHHbIE B
pamKax oOpaTHBIX 3aKyIOK, HE MTOAXOISAT
MepBOHAYAIbBHOMY IIPOJABILY AJIs
HEMOCPEACTBEHHOTO UCTOIb30BaHUSs, TO
CTOPOHBI COTJIAIIAIOTCS C TEM, YTO
MOCJICAHUI MPOJIaBell MOKET MepeaaTh
TPEThEH CTOPOHE CBOM 0053aTEIHCTBA 110
OOpaTHBIM 3aKyIKaM, U OHU TEM CaMbIM
CHUMAIOTCS C MIEPBOHAYAIBHOTO IIPOJABLIA.

C. CTpyKTypa KOHTpaKTa

Korzma cTtopoHBI OroBapuBaroT AeTaln
clienku 00 00paTHBIX 3aKyTKax, MPEeKIe
BCETO OHU JIOJDKHBI IIPUUTH K COTJIACHIO IO
TAaKOMY BOIIPOCY KakK: OyJyT JIM IIpaBa u
00s13aTeNbCTBA CTOPOH OJTHO3HAYHO BUIHBI
U3 OJTHOTO €IMHCTBEHHOT'O KOHTPAKTA WIIN
e JIUIS 9THX LeNeH cIeyeT COCTaBUTh
HECKOJIbKO KOHTPAaKTOB. OTBET Ha 3TOT
BOIIPOC 3aBHUCHUT OT XapaKTepa caMoi
CJICJIKH.

(a) OMH KOHTPAKT

Mo0:kHO cKa3aThb, YTO €CIIU CTOPOHBI B LIEJIOM
IIPUILJIM K COTJIACHIO OTHOCUTEIIBHO
00paTHBIX 3aKYIOK, OHU MOTYT
OJTHOBPEMEHHO NPUCTYIIUTh K YTOYHEHHIO
cnieunpuKanuil u3enui, nperHa3HaueHHBIX
IUIS OTUX LEJNEH, U €CIIU IIPA 9TOM He

transaction. Thus, it may happen that the
equipment/ technology which is the object
of the primary transaction will not be used
by the buyer itself (who might be a foreign
trade organization or a trading-house), but is
being bought, licensed or otherwise acquired
by it in the interest of a third party who will
then set up the actual production facilities.
In such a case, the buy-back products may
be purchased from that third party, and not
from the buyer of the primary transaction.

(c) Third parties as implementing buyers

In cases where the products sold in buy-back
are not suitable for in-house use by the
original seller, it is often agreed that he will
have the right to assign his buy-back
obligation to third parties, who will then
discharge buy-back obligation of the
original seller.

C. Contract structure

When the parties are negotiating the details
of a buy-back transaction, one of the first
questions they must agree on is this: will the
various rights and obligations of the parties
be evidenced in a single contract or will
several contracts be drawn up for this
purpose? The answer to this question will
depend on the specific features of the
individual transaction in question.

(a) One contract

It may be said that, if, at the time when buy-
back is agreed on, it is possible for the
parties to lay down the exact specifications
of the buy-back products, and if there are no
third parties involved, there is usually no
reason why the whole of the parties' rights
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3aJIeiCTBOBaHa TPEThsI CTOPOHA, TO KaK
IIPABUJIO HET CMBIC/IA UCKIIFOYATh U3 TAKOTO
KOHTpAKTa IpaBa U 00513aTeIbCTBA CTOPOH.

(b) OtnenpHBIC KOHTPAKTHI

B HEKOTOpBIX ciydasx, HalpuMmep, 1o
(bMHAHCOBBIM COOOPAKEHUSIM, MOKET
BO3HUKHYTb HGO6XO,Z[I/IMOCTB B HCCKOJIBKUX
OTIEITHHBIX KOHTPAKTaX.

I'naBa 1. HexoTopble npeaBapuTebHbIE
BOIIPOCHI

1. Cdhepa npumMeHEHUS TaHHOTO
PYKOBOJICTBA

He uckiodeHo, 4To CTOPOHBI,
3aKJII0YAIOIME KOHTPAKT 00 0OpaTHBIX
3aKyTKaxX, MOTYT BBIPA3UTh JKEIaHHUE
yperyJaupoBaTh CBOM MpaBa u
00s13aTeIBCTBA CAMBIM TIPOCTHIM 00pa3oM,
BKJIIOYMB COOTBETCTBYIOIINE MOJIOKECHUS
YK€ B IEPBUYHBIN KOHTPAKT. OJHAKO YaIlle
B TAKUX CITydasx 3aKII0YAIOTCS HECKOIBKO
KOHTpPakTOB. JlaHHOE pyKOBOJICTBO
MOCBSIIICHO IMEHHO TaKUM CITy4dasiM.

B npunmune npasa u 00s13aHHOCTH CTOPOH
10 TIEPBUYHOMY KOHTPAKTY OJOOHBI TEM,
KOTOpPBIE OOBIYHO OrOBapUBAIOTCS MPH
3aKJIFOUYCHUN MEXTyHapOIHBIX KOHTPAKTOB
0 TIOCTaBKax 000pyIOBaHUS WIN
TexHoJoruu. To ke camoe MOXKHO CKa3aTh U
00 YCJIOBUSX NOCIEIYIONUX KOHTPAKTOB, B
KOTOPBIX OTOBAPHUBAIOTCS 0OpaTHAs
MpojaaXka 1 3aKyIKa TOr0 MM UHOTO
IPOIyKTa.

Tem He MeHee, Tpu 00paTHBIX 3aKyMKax
MEXy TAKUMHU KOHTPAKTaMHU UMEETCS
0c000€ OTHOIIIEHUE.

O60opynoBaHME/ TEXHOJIOTHUS, HEOOXOANMbIE
IUTs1 HaJTa)KWBaHUS TIPOU3BOJICTBA,
MIOCTABJISIETCS] CTOPOHOM, KOTOpast BO3JIaraet
Ha ce0s1 00s13aTeNBCTBA IO MTOCIIEAYIOIEMY
MPUOOPETCHUIO M3CIHIA, TIPOU3BEICHHBIX
MIPY TIOMOIII TAKOBOTO 000PYI0BaHHUS/
TEXHOJIOTHH.

and obligations could not be included in the
same contract.

(b) Separate contracts

In some cases, e.g., for financing reasons,
separate contracts may be necessary.

Chapter 1. Some preliminary issues

1. Scope of this guide

Parties to a buy-back deal may want to
regulate their rights and obligations in a
simple manner, and include the relevant
provisions in the same contractual document
that regulates the primary transaction.
However, they often prefer to use several
contracts. This guide deals with that manner
of proceeding.

In principle, the rights and obligations of the
parties under the primary transaction are
similar to those usually agreed upon in
international contracts for the sale of
equipment/technology. The same can be said
about the terms and conditions of the
subsequent contracts implementing the sale
and purchase of the specific buy-back
products.

Yet, in buy-back there is a special
relationship between these contracts. The
equipment/technology that is involved in the
setting up of the production facilities
emanates from the party who commits
himself to the subsequent purchase of
products produced thereby.
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[To sToM puuMHE B HACTOSIIEM
PYKOBOJICTBE 00CYKIAIOTCSI HE TOJIBKO
po0JIeMBl, IMEIOIIINE HETIOCPEICTBEHHOE
OTHOIIICHHE K KOHTPAKTY 00 0OpaTHBIX
3aKyTKax, HO TaKKe KPaTKo
paccMaTpUBAIOTCS HEKOTOPBIE M3 BaYKHBIX
0COOCHHOCTEH EePBUYHOT0 KOHTPAKTA.

2. Onpenenenus

B naHHOM pyKOBOJCTBE MPUBEACHHBIC HIKE
TEPMUHBI UMEIOT CIEAYI0IIee 3HaUCHHE:!

- "O6opynoBaHKE/TEXHONOTHUSA" O3HAYAET
CTaHKH W/WJIA 000pYyIOBaHKUE U/HIIH
MATEHTHI W/WIK HOY-Xay H/HIH TEXHUYECKOe
COJICHCTBUE, KOTOPBIE JIETAI0T BO3MOXKHBIM
npousBoACcTBO U3nenuit

- "IlepBUYHBIN KOHTPAKT" O3HA4YaeT
KOHTPAKT, KOTOPBII peryiupyer rnpasa u
00513aTeNbCTBA COOTBETCTBYIOIIUX CTOPOH B
TOM, YTO KacaeTcsl IOCTaBKU
BBIILICHA3BAaHHOTO

000py1I0BaHUSI/ TEXHOJIOTUHT

- "IlepBoHavyaibHBIN" TpOIABEL] O3HAYAET

CTOPOHY MIEPBUYHOTO KOHTPAKTA, KOTOPAS
MOCTaBJIsIET 000PYI0BAaHNE/TEXHOJIOTHIO, O
KOTOPBIX UJET Peub B KOHTPAKTE

- "IlepBOHaYaNbHBIN IOKyNaTENs" 03HAYaET
CTOPOHY KOHTPAKTa, KOTOpasi mpuoOperaer
BbIIIICHA3BAaHHOE
000py1I0BaHNE/TEXHOIOTHIO

- "U3nenusa" o3HAYArOT U3ACIIHS,
HU3TOTOBJICHHBIC ITPU IMOMOIIU O3HAYCHHOT'O
000py10BaHUs / TEXHOJIOTHH, U KOTOPBIC
Janee IpoaaroTCs U IPUOOPETAIOTCS B
paMKax corjianeHus 00 00paTHBIX
3aKyTIKax.

- "3aBoa" 03HaYaeT MPOMBIIIEHHOE UJIN
WHOE TTPOU3BOJICTBO, T/I€ M3TOTABIMBAIOTCS
A3IEUS.

- "KoHTtpakT 06 oOpaTHBIX 3aKymnKax"
03HAYaeT KOHTPAKT, KOTOPBIN
NepBOHAYAIBHBIN TTPOIABEI] 1

For that reason, this guide will discuss not
only problems relating to the buy-back
contract itself, but will also briefly address
some of the main issues of the primary
contract.

2. Definitions

In this guide, the terms below will have the
following meanings:

- Equipment/ technology mean the
machinery and/or equipment and/or patents
and/or know-how and/or technical assistance
that will enable the manufacturing of the
Products.

- Primary contract means the contract that
regulates the rights and obligations of the
respective parties with regard to the supply
of the equipment/technology.

- Original seller means the party to the
primary contract who supplies the
equipment/ technology agreed upon therein.

- Original buyer means the party to the
primary contract who purchases the
equipment/ technology agreed upon therein

- Products mean the products that are
manufactured by using the
equipment/technology and are sold and
purchased by way of buy-back.

- Plant means the industrial or other works
where the products are manufactured.

- Buy-back contract means the contract
which the original seller and the original
Buyer conclude simultaneously with the
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IIEpBOHAYAJIbHBII MOKYIATENb 3aKJII0YAI0T
OJTHOBPEMEHHO C IIEPBUYHBIM KOHTPAKTOM,
U KOTOPBIN PeryIupyeT UX Ipasa u
00513aHHOCTH KaK CTOPOH KOHTpaKTa I10
00paTHBIM 3aKyNKaM B TOM, YTO KacaeTcs
IPOAAXKH U IPUOOPETEHUSI U3IEIHH.

- "I[Ipomaser; mpu 0OpaTHBIX 3aKyIMKax"
03HA4YaeT MePBOHAYATBLHOTO IMOKYIaTelNs KaK
CTOPOHY KOHTpPaKTa 00 0OpaTHBIX 3aKyTKaXx.

- "IToxymarens pu OOPATHBIX 3aKyTKax"
03HayaeT NEePBOHAYAIBLHOTO MPOJIaBIIa

- "UcnonHs0MMIA KOHTPAKT'" 03HAaYaeT
KOHTPAKT, B KOTOPOM 3allMCaHbl IpaBa u
00513aTeIbCTBA CTOPOH TAKOBOT'O KOHTPAKTa
B TOM, YTO KacaeTcs MPOJAXKU U
npuoOpeTeHns KOHKPETHBIX M3nenuii B
paMKax KOHTpakTa 00 0OpaTHBIX 3aKyIKax

- "HMcnonustomuii npoaasen’ o3Ha4aeT
CTOPOHY UCIIOJIHSAIOLIETO KOHTPAKTA,
KOTOpasi IOCTaBJISIET OTOBOPEHHBIE B TAKOM
KOHTpakTe u3zenusd. OObIYHO 3TO Ta
CTOpPOHA, KOTOpasi B IEPBUYHOM KOHTPAKTE
BBICTYNAET B POJIU MTOKYNATENs, OJJHAKO ITO
MOJKET OBITh M TPEThsI CTOPOHA

- "McnionHsomui MoKkynaTeib" 03HavaeT
CTOPOHY MCTIOJHSIONIETO KOHTPAKTA,
KOTOPBIN MPHOOPETAET OTOBOPCHHBIE B
TaKOM KOHTPAKTE U3JEIHUSI. ITO MOKET
OBITh KaK MepBOHAYAIBHBIN TPOJABEI 110
MIEPBUYHOMY KOHTPAKTY, TaK U Jir00as
TPEThs CTOPOHA.

- "LleneHt" o3HavyaeT 1MOO MOKyHaTes 1Mo
KOHTpakKTy 00 00paTHBIX 3aKyIKax JU00
[IponaBiia, KOTOpBIE TIEpeaId CBOM MIpaBa U
00513aTeNIbCTBA 110 TAKOBOMY KOHTPAKTY
TpETbEU CTOPOHE.

- "lleccuonapuii" o3HavaeT J00YI0 TPETHIO
CTOpOHY, KoTopoMy LleneHTt nepenan ceon
mpaBa 1 00s13aTeILCTBA 10 KOHTPAKTY 00
00paTHBIX 3aKYIKaX.

primary contract, and which regulates their
rights and obligations, as parties to the buy-
back contract, with regard to the sale and
purchase of the products.

- Buy-back seller means the original buyer
in his capacity as party to the buy-back
contract.

- Buy-back purchaser means the original
seller in his capacity as party to the buy-
back

- Implementing contract means the contract
that regulates the rights and obligations of
the parties to that contract with regard to the
sale and purchase of the specific buy-back
Products arising out of the buy-back
contract.

- Implementing seller means that party to the
implementing contract who supplies the
products agreed on therein. He usually is the
party who is the original buyer and the buy-
back seller, but he may also be a third party.

-Implementing buyer means the party to the
implementing contract who purchases the
products agreed on therein. He may, in fact,
be the party who is the original seller and
the buy-back purchaser, but he may also be
a third party.

-Assignor means the buy-back purchaser, or,
as the case may be, the buy-back Seller, who
has assigned his rights and obligations under
the buy-back contract to a third party.

-Assignee means the third party to whom the
Assignor has assigned his rights and
obligations under the buy-back contract.
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2.I'nasa 2: [lepBUYHBII KOHTPAKT

CooTBeTrcTBHE U3ACINNA TPEOOBAHUSM,
OTOBOPEHHBIM B KOHTPAKTE 00 OOpaTHBIX
3aKynkax (cM. raaBy 3, pasaen 3), 3aBHCHT -
MMOMHMO BCEro MPOYEro - 0T 000pya0BaHUS/
TEXHOJIOTUH, TOCTABJIIEMbIX COTJIACHO
MEPBUYHOMY KOHTPAKTY, OT TOT'O, B KAKOM
BU/JIE MPOM3BOAUTCS Ilepeiada TaKOBOTO
000pYyI0BaHUs/TEXHOJIOTHH, KaK TAKOBBIS
UCIOJIb3YIOTCS MIPU MPOU3BOJICTBE
MPOJIYKTa, PaBHO KaK U OT KayecTBa
MIPOM3BOJICTBEHHOTO KOHTPOJIS U MPOYUX
MpoLeayp, MPUHATHIX HA TAHHOM 3aBO/IE.
Bot nouemy cTOpOHBI-y4aCTHHIIBI
MEPBUYHOTO KOHTPAKTA JOJKHEI C 0CO0O0I
THIATENbHOCTbHIO MOJONUTH K COCTABICHHUIO
TOM €ro 4acTH, KOTOpasi peryJupyeT 3TH
Bompochkl. KpaTkuii 0030p 3TUX BOIIPOCOB
MpUBOAMTCS HUXKE. UTO Kacaercs
JNATbHEUIINX JIETAJICH, TO CIEAYET
00paTUThCS K UHBIM CYIIECTBYIOLTUX
PYKOBOJCTBaM M MMPUMEPHBIM KOHTPAKTAM.

1. CTaHKM 1 obopyaoBaHMe
(a) Onncanue

Ecnu IlepBonauanshsiii [Iponasen
00s13yeTCsl IOCTaBUTh CTAaHKU W/UITH
000pyI0BaHUE, TO MEPBUYHBIN KOHTPAKT
JIOJKEH BKJIIOYATh UX HEJBYCMBICIIEHHOE
OIHMCaHUE U COOTBETCTBYIOLIUE
TEXHUYECKHUE XapaKTEPUCTUKH.

Kak npaBuio, mocraBka CTaHKOB U
000pyI0BaHUS MPEATIONIATAET U MOCTABKY
TEXHUYECKON NOKYMEHTALUH I UX
HaJJIeKallero UCIoab30BaHus. B Takom
ClIy4ae NEPBUYHBIN KOHTPAKT JOJKEH
coJlepKaTh IIEPEUYEHb TAKOBOU
JOKYMEHTAIMH, a TAKXKE YCIOBHS €€
rnepenayu nepBoHavaIbHOMY IMOKYIIATENIO.

(b) YcranoBka 060pynoBaHus

Ecnu ycraHoBka cTaHKOB U 000py10BaHUS
BKJIIOUEHA B IIEPBUYHBIA KOHTPAKT, TO

2. Chapter 2: The primary contract

The conformity of the products with the
requirements agreed upon in the buy-back
contract (see chapter three, section 3)
depends, among other things, on the
equipment/technology that is sold under the
primary contract, on the manner in which
the equipment/technology is transferred and
used in the plant, and on the quality control
policies and procedures that are instituted at
the plant. The parties to the primary contract
should therefore draft particularly carefully
those parts of the contract that regulate these
questions. A brief account of the issues
involved is given below. For further details,
parties should consult existing guides and
model contracts dealing with these matters.

1. Machinery and equipment
(a) Description

If the Original Seller is to supply machinery
and/or equipment, the primary contract
should contain a clear description thereof,
and of the respective performance
requirements.

As a rule, supply of machinery and
equipment includes delivery of the technical
documentation necessary for their proper
use. If this is the case, the primary contract
should specify the documents and stipulate
how they will be handed over to the original
buyer.

(b) Installation

If installation of the machinery and
equipment is included in the primary
contract, it should specify the respective
obligations of the parties in this regard.
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CJielyeT OTOBOPUTH COOTBETCTBYIOIINE
00s13aTeBCTBA CTOPOH MO JAHHOMY ITYHKTY.

(c) 3aka3, TeXHUYECKHE UCTIBITAHMS 1
MpUEeMKa

Tam, rae nepBUYHBIM KOHTPAKT IIO3BOJISIET
3TO clieNaTh, OH JTOJKEH OTOBApUBATH
YCIIOBUS U TaKX€e CPOKH 3aKa3a U
M3TOTOBJIEHUS CTAaHKOB U 000opyaoBanus. To
KE KacaeTcs U TEXHUUYECKUX UCTIBITAHUN -
CTOPOHBI JTOJKHBI IPUITH K
JIOTOBOPEHHOCTU OTHOCHUTEIBHO UX CPOKOB
u npouenypsl. M, HaKoHel, MepBUYHBII
KOHTPAKT JIOJKEH COAEPkKATh YCIOBHUS,
COrJIaCHO KOTOPBIM MPOBOAUTCS IOCTaBKA U
IIPUEMKA BBIILIEHA3BAHHBIX CTAHKOB U
o0opyIoBaHuUs.

(d) 'apanTuu kavecTBa

[TepBUYHBII KOHTPAKT AOJIKEH OrOBAPUBATH
rapaHTHIO KayecTBa (MaTepuasoB, paboThI)
Y TapaHTHIO SKCIUTyaTallHOHHBIX
XapPaKTEPUCTHK (TEXHUUECKYIO TapaHTHIO)
MOCTABIIIEMBIX CTAHKOB M 000PY10BaHUSI.

2. MaTeHTbl, HOy-Xay M TeXHUYecKoe
coaencrene

B KOHTpaKThI 110 0OpaTHBIM 3aKyIIKaM
HEPEJIKO BKIIFOYAETCS HE TOJIBKO MPOIaka
MepBOHAYAILHBIM MTPOJIABIIOM CTAHKOB U
000pyI0BaHUs, HO M COTJIACHE HA BBIATY
JIMLICH3UHU JJIs UCIIOJIL30BaHUS
MPUHAIJICKAINX TEPBOHAYATBHOMY
MPOJIABITY NMATEHTHBIX MMPAB U/WIH HOY-Xay,
HMMEIOIIUX OTHOIIEHUE K TPOU3BOJICTBY
n3nenui. B paMmkax caenku
MEPBOHAYAIIBHBIN MTPOJIABEI] MOKET TAKKE
OKa3aTh IEPBOHAYAIILHOMY MOKYIIATEIIIO
TEXHUYECKOE COJICHCTBHE B TOM, UTO
KacaeTcs HAJIAXKUBAHUS ITPOU3BOJICTBA

U3 IEIUH.

(a) Cdepa neiicTBus TUIICH3UN

[TepBUYHBII KOHTPAKT AOJKEH COAEPKATh
TOYHBIC ONTPCACIICHUS ITATCHTOB,

(c) Commissioning, test runs, and
acceptance

When appropriate, the primary contract
should specify the conditions for, and
duration of, the commissioning of the
machinery and equipment. Similarly, details
on the test runs where the performance of
the machinery and equipment are proven
should be agreed upon. Finally, the primary
contract should set forth the terms and
conditions under which the supply of the
machinery and equipment will be accepted.

(d) Guarantees

The primary contract should set out the
quality guarantee (material and
workmanship guarantee) and performance
guarantee (technological guarantee) of the
machinery and equipment.

2. Patents, know-how, and technical
assistance

Often a buy-back transaction includes not
only the sale by the original seller of
production machinery and equipment, but
also a grant of license to use the original
seller's patent rights and/or know-how
relating to the manufacture of the products.
As part of the transaction, the original seller
may also render to the original buyer
technical assistance relating to the
manufacture of the products.

(a) Scope of license

The primary contract should define the
patents, technical information and other
know-how that the original seller will
license to the original buyer.
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TEXHUYECKOH MH(OPMAIIH U TIPOYETO HOY-
Xay, KOTOpbI€ IIEPBOHAYAIIBHBIN ITPOIaBEL]
JULEH3UPYET IEPBOHAYATILHOMY
MTOKYTIATEJIIO.

(b) Ilepenaua nadopmanum

CTOpOHBI JOTOBAPUBAIOTCS, KAKMM 00pa3zomM
(T.e. B BUC 1M crienuuKaImii, yeprexei,
KOMITHIOTEPHBIX JUCKET U T.J.) TPOUCXOIUT
nepenaya TeXHHUECKOH HHPOpMAIUU OT
MEPBOHAYAIIBHOTO MTPOAaBLA
[IEPBOHAYAIBHOMY MOKYIIATEIIO

(c) Texuudeckoe coaencTBIE

CTOpOHBI MOTYT BBIPa3UTh JKEJIAaHUE, YTOOBI
[IEPBOHAYAJIBHBIN POJABELl IIPHUCIIA Ha
3aBOJI CBOM TEXHUYECKUH IIEPCOHAI C LENbIO
OKa3aHUs NIEPBOHAYAIILHOMY IOKYTIATEIIO
IIOMOUIY B HaJIa&)KMBaHUM [TPOU3BOJICTBA U
cOBITa U3/ICTTUNA U/ U TIPOBECTH
COOTBETCTBYIOIIEe 00yUeHHUE NepcoHana
IOKymaress. B 3Tom cirydae B IEpBUYHOM
KOHTPAKTE YKa3bIBaeTCSl YUCIO pAaOOTHHKOB
[IEPBOHAYAJIBHOTO TIOKYIIATENs, KOTOPBIE
IIPUMYT B 3TOM y4YacTHE, a TAKKE MEPUOJ
BPEMEHHU, KOI'/1a OHU OyIyT 3TUM
3aHUMATHCA.

B psine cinyuaeB BO3HUKAET HEOOXOAMMOCTh
MTOCEIICHUS TPEICTABUTEISIMU
MEepBOHAYAILHOTO MOKYIATEeNs
MIPOU3BOJCTBEHHBIX MOLIHOCTEMN
MepBOHAYAILHOTO MPOJIABIIA B LENSIX
03HAaKOMJICHHUS C MPOU3BOJCTBEHHBIM
MIPOLIECCOM U MOATOTOBKH KaApoB. B Takom
ClIy4yae NepBOHAYAJIbHBIN KOHTPAKT AOJIKEH
coJiepKaTh MOJIOKEHUS, YTOUHSIOIINE LN
Y CPOKM TaKHX MOCEIIECHUN U MTOATOTOBKH
KaJ[pOB, a TAK)KE KOJMYECTBO PAOOTHUKOB
MIEPBOHAYAIBHOIO MTOKYIIATENs,
KOMAaH/IUPOBAHHBIX B 3TUX LENSX.

3. KOHTPO/Ib Ka4yecTBa M rapaHTuiiHble
obA3aTenbCcTBa

(a) Kontponb kauecTBa

(b) Disclosure

The parties should agree on the manner
(e.g., handing over of specifications,
drawings, computer diskettes, etc.) in which
the technical information will be disclosed
by the original seller to the original buyer.

(c) Technical assistance

The parties may wish to agree that the
original seller will arrange for his own
technical personnel to visit the plant to assist
the original buyer in undertaking the
manufacture and sale of the products and/or
train the original buyer's personnel in this
respect. If this is the case, the primary
contract should specify the number of the
original seller's personnel that will be
involved, and the time periods that will be
used for this purpose.

Sometimes it will be necessary for the
representatives of the original buyer to visit
the plant of the original seller in order to
become familiar with and/or be trained in
the manufacturing of the products. In that
case, the primary contract should contain
provisions defining the scope and duration
of such visit(s) or training, and the number
of original buyer's personnel that will be
involved therein.

3. Quality control and guarantees

(a) Quality control

To ensure that the products are of the agreed
specification, performance and quality, the
parties may wish to institute appropriate

10
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C TeM, 4TOOBI U3ETIUS COOTBETCTBOBAIIN
HEOOXOIUMBIM CTICTIU(UKAIUIM,
TEXHUYECKUM XapaKTePUCTUKAM U
TpeOOBaHUSAM Ka4eCcTBa, CTOPOHBI MOTYT
OTOBOPUTH COOTBETCTBYIOIIUE MPOIICTYPhI
KOHTPOJIs. OrOBOPKH O KOHTPOJIE KauecTBa
U3JIETINIA MOTYT COJIEpKaTh KOHKPETHBIE
Mepbl, HCOOXOJUMEBIC B T€X CITydasx, CIu
W3JIEeIHs HE OTBEYAI0T TPEOOBAHUSM,
MPEIBABIAEMBIM K UX Ka4EeCTBY.

(b) I'apanTuiinpie 00s3aTEIHCTBA

[To BompocaM, CBSI3aHHBIM C TapaHTUEH Ha
HU3CJIHA, MOXKXHO JOTOBOPUTHCS U B
KOHTpakKTe 00 OOpaTHBIX 3aKyIKaX WiIW PU
HGOGXOI[I/IMOCTI/I B UHAWBUAYAJIbHOM
UCHOJIHAONIEM KOHTpakTe. OIHaKO
CTOPOHBI MOT'YT BbIPAa3UTh KCIIAHUC
BKJIIOUHTH COOTBETCTBYIOIINE TOJIOKEHUS
YK€ B IEPBUYHBIN KOHTPAKT. ITO MOXKET,
HampuMep, UMETh MECTO B TOM CITyyae,
KOT/1a u3zienusi OyIyT MPOoIaBaThCs TPEThei
CTOPOHE MOJi TOPrOBON MapKOi
MepBOHAYAILHOTO MpoaaBna. Pazymeercs,
MpoJIaBel] 3aMHTEPECOBaH B TOM, YTOOBI B
OTHOIICHUHU TPEThel CTOPOHBI TAKKe
coOII0AaNUCh HAANIEKAIIUE CTAHJAPThI
KauecTBa

I'nmaBa 3. Kontpakr 00 00paTHBIX
3aKynKax

1. Obs3aTenbCcTBa NO 0H6PATHBIM 3aKyNKam
(a) Heo6xomumocTh 00paTHBIX 3aKyTIOK

Ecnu nponaxxa 060py10BaHus1/ TEXHOIOTUN
npeArnoaraeT 00s3aTeNIbcTBa MO 0OPaTHBIM
3aKyIKaM, TO TAKOBOW MOKYIIaTelh YacTO
MPUHUMACT OTIPEIeIICHHBIE MEPHI TI0 UX
BBHITIOJTHEHUIO. IMEHHO TIOATOMY TaK Ba)kKHO,
94TOOBI MePBOHAYATBHBIN ITOKYTIATENh
MH(GOPMHUPOBAJ IEPBOHAYATHHOTO
MPOJIaBIla O HEOOXOAUMOCTH OOPATHBIX
3aKyIOK elle JI0 Hayaya IeperoBopoB Mo
NEepPBUYHOMY KOHTpakTy. [loganHoe
3a20JIarOBPEMEHHO YBEOMJICHHE O
HEOOXOIUMOCTH OOpaTHBIX 3aKyTOK HJIET BO
61aro o6euM CTOpoOHaM, ITOCKOJIbKY
MO3BOJISIET NTEPBOHAYAIBHOMY TIPOJIABITY -

quality control policies and procedures.
Quality control provisions might further
stipulate procedures to be followed in the
event that the products do not meet the
agreed specifications, performance or
quality.

(b) Guarantees

Matters related to the guarantee of the
products can, of course, be agreed upon in
the buy-back contract and, if necessary, even
in the individual implementing contracts.
However, the parties may wish to include
appropriate provisions already in the
primary contract. This might be the case, for
example, when products will be sold to third
parties under the trade mark of the original
seller. He has then a direct interest in
ensuring that appropriate guarantee
standards are applied also with regard to
such third parties.

Chapter 3. Buy-back contract

1. The buy-back commitment
(a) The requirement of buy back

If the sale of equipment/technology involves
a buy-back commitment, the buy-back
purchaser will often have to take specific
measures to fulfill that undertaking. It is
therefore very important that the original
buyer informs the original seller of the buy-
back requirement before negotiations on the
substance of the primary contract begin. An
early notice of the buy-back requirement
will be of benefit to both parties since it
allows the original seller to study, before the
parties use time and expenses in negotiating
the primary contract, whether or not he is
willing or able, to commit himself to the
buy-back undertaking proposed by the
original buyer.

11
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710 TOTO, KaK CTOPOHBI HCIIOJIB3YIOT BpEMsI U
CpencTBa Ha BEIPaOOTKY YCIOBHH
MEPBOHAYAIIBHOTO KOHTPAKTA - BBIICHUTh
JIJIA ce0s1, JKeJIaeT JIM WK CIIOCOOEH JIH OH
B3sTh Ha ce0s1 00s13aTeIbCTBA IO 0OPATHBIM
3aKyIlKaM, KOTOPbIE IPEATI0KEHBI eMy
NEePBOHAYAIBHBIM MOKYIIATEIISIM.

CoOTBETCTBEHHO, YK€ Ha 3TOU CTaauu
NepBOHAYAJIbHBINA MOKYNATeNb TOJKEH, €CIH
€CTb TaKasi BO3MOXHOCTb, IIPEIOKUTh
KOHKPETHBIE YCIIOBUS CIIEJIKH, BKIIIOYAs
O0IIIyI0 CTOMMOCTh KOHTpPAKTa 10 0OpaTHBIM
3aKyIKaM, a TaK)Ke CPOKH €TO BBIITOJIHEHHUS.

(b) B3auMHbIe 00s13aTEIBCTBA

Ecnu npennoxenne 00 0OpaTHBIX 3aKyIKax
HPUHSTO U COTIACOBAHO CTOPOHAMH, TO
TaKOM KOHTPAKT JOJDKEH COJIEpXKaTh B
OJTHOM U3 CBOMX TEPBBIX Maparpagos
HE/IBYCMBICIIEHHO BBIPQ)KEHHYIO TOTOBHOCTb
COOTBETCTBYIONLIETO ITOKYTIATEIs
MIPOU3BECTH 10 TAKOMY KOHTPAKTY MOKYTKY
MPOyKTa Ha B3aUMHO ITPUEMIIEMBIX
YCIIOBHSIX, a TAK)KE HEIBYCMBICIIEHHO
BBIPAKCHHYIO TOTOBHOCTD
COOTBETCTBYIOIIETO MPOABIIa MPOAAThH
BBIIICHA3BAHHbIC U3CTIHS.

2. 3penva, npeaHasHaveHHble aan
06paTHbIX 3aKyNOK

(a) Onpenenenue

Omnpenenenue u3enuii OOBIYHO HE
MPEJCTABISET TPYAHOCTH IPUA OOPaTHBIX
3akynkax. OgHako eciau 000pyaoBaHme/
TEXHOJIOTHUSI TIO3BOJISTIOT TIPOU3BOTUTH
IUPOKUN UX TUANa30H, TO CTOPOHBI MOTYT
BBIpAa00OTAaTh MEXaHN3M, KOTOPBIA TTOMOKET
UM COTJIACOBATh ACCOPTUMEHT U3JICIHIA,
MPO/IaBaeMbIX U TIOKYIIAeMbIX B paMKax
JAHHOTO KOHTPAKTA.

(b) Hannume U3 aenmii
Kak ToiIpK0 CTOpPOHBI JOTOBOPIIIUCH 00

OoOpaTHBIX 3aKyNKax, AJIs HOKYyMaTems
Ba)XHO OBITH YBEPEHHBIM B TOM, YTO OH Ha

Consequently, already at this stage the
original buyer should, whenever possible,
propose concrete details for the transaction,
including the proposed total value, and the
time period for fulfillment, of the buy-back
obligation.

(b) Mutual commitments

If buy-back is accepted and agreed on by the
parties, the buy-back contract should contain
in one of its first paragraphs a clear
commitment by the buy-back purchaser to
purchase, on agreed terms, products, and an
equally clear commitment by the buy-back
seller to sell said products.

2. The buy-back products

(a) Definition

Definition of the products is usually not a
problem in buy-back. However, if the
equipment/technology permits the
production of a wide range of products, the
parties may wish to agree on a mechanism
according to which the assortment of the
products to be sold and purchased under the
buy-back contract will be agreed upon.

(b) Availability of Products

Once the parties have agreed that the buy-
back purchaser will purchase products, it
may be very important for him to be sure
that he will in fact receive the products. The
parties may therefore wish to include in the

12
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CaMoM JieJie TIOJTYYHT BBIIICHA3BaHHbIC
uznenus. Bor mouemy cTOpOHBI MOTYT
BKJIFOUUTH B KOHTPAKT MTYHKT O TOM, YTO
MpoJaBel] rapaHTUPYET, YTO K MOMEHTY
WCIIOJTHEHUSI KOHTPAKTA TAKOBBIC U3ICIHS
OynyT B Hanmmuuu. KoHTpakT 06 0OpaTHBIX
MOKYIIKaX TOJDKEH TaKKe COAEPHKaTh
OTOBOPKY OTHOCHUTEIHFHO IOPUINYECKUX
IIOCJIEICTBUM HAPYLIECHUIO TAKOBOU
rapanTuu (cM. pasaen 15 Hike).

3. CooTBeTCTBUE U3AENNM
(a) Cnenudukanuy 1 Ka4eCTBO

Yro KacaeTcs COOTBETCTBUS U3ACIIHIA, TO
CTOpOHAM JOCTATOYHO MPOCTO CAENAThH
CCBUIKHM Ha TaKWE€ MyHKTHI IEPBUYHOTO
KOHTpaKTa, IIe OrOBapUBAIOTCS
cnenuduKanuy 1 KauecTBO, a TAKKE
caciiaThb OFOBOpKy, YTO IIOCTABJICHHBIC
N3acJausd JOJIKHBI COOTBETCTBOBATH
3aMMCaHHBIM B KOHTPAKTE CHEIU(DUKAITUSIM
nu 6I>ITB HaIJICKaAICro KauyeCcrBa.

(b) KomnyecTBo 1 acCOPTUMEHT

Yro kacaeTcst KOJIMYECTBA, a I71€ BO3MOXKHO,
M aCCOPTUMEHTA, CTOPOHBI MOT'YT CCHUIAThCS
Ha UHIUBHUIyaJbHbIC HCIIOTHSIONINE
KOHTPAKTBI, 3aKJIIOYCHHBIC B PAMKax
00111ero KOHTpaKkTa 00 0OpaTHBIX 3aKYIKaX.

4. Obwas cToMmocTb 0643aTENbLCTB MO
0bpaTHbIM 3aKyMnKam

(a) CTonmocCTh TOJDKHA OBITH YKa3aHa

KoHTtpakT 00 00paTHBIX 3aKyNKax JTOKEH
CoZIep>KaTh MYHKT 00 UX CTOMMOCTH, TO €CTh
TOW CyMMe, Ha KOTOPYIO TIOKyIaTeib
COrJIaCeH MPUOOpeCcTH U3AETHS B paMKax
KOHTpakKTa 00 0OpaTHBIX 3aKyIMKax. JTa
CyMMa MO>KET OBbITb BbIIIE, HUXKE JTH00
paBHOU 11eHe 000PY1I0BaHUsI/ TEXHOJIOTHH,
MPOJAaHHBIX B paMKax MEPBUYHOTO
KOHTPAKTa.

buy-back contract a commitment by the buy-
back seller whereby he warrants that agreed
amounts of products will be available at the
time of performance. The buy-back contract
should also stipulate the legal consequences
if products are subsequently not available
(see section 15 below).

3. Conformity of the products
(a) Specifications and quality

With regard to the conformity of the
products the parties may simply refer to
those provisions of the primary contract
where the specifications and quality of the
products are defined, and stipulate that the
products to be delivered must correspond to
such specifications and quality.

(b) Quantity and assortment

Regarding the quantity and, when
applicable, assortment of the products, the
parties may refer to the requirements set
forth in the individual implementing
contracts to be concluded within the
framework of the buy-back contract.

4. Total value of buy-back commitment

(a) Value should be defined

The buy-back contract should contain a
provision defining the value of the buy-back
commitment -i.e., the value for which the
buy-back purchaser will purchase products
within the framework of the buy-back
contract. This amount may be equal to, or
lower or higher than, the price of the
equipment/technology sold under the
primary contract.

(b) Alternative ways of defining

13


https://miripravo.ru/

MIRIPRAVO.RU —AHanutuka, KoHTpakTbl, Lex Mercatoria

(b) AnbrepHaTUBHBIE CTIOCOOBI
OTIpE/ICIIEHUS] CTOMMOCTH

CyMMa 00513aTeIbCTB 110 00paTHBIM
3aKyMKaM MOXET UMETh aOCOIOTHOE
JICHE)KHOE BBIpaskeHHUE JIN00 MOXKET OBITh
paccuuTaHa B BUJIE TIPOIIEHTA OT OOMIei
CTOMMOCTH 000pYyA0BaHMS/ TEXHOJIOTHH,
IMOCTAaBJICHHBIX B paMKaXx MCPBUYIHOTO
KOHTPAKTa.

(c) OcHoOBa 17151 PacUeTOB U TIP. TAKKE
JOJI?KHBI GBITB OTrOBOPCHBI

CtouMocCTh 00513aTEIBCTB IO OOPATHBIM
3aKyIKaM MOXET ObITh BBIpA)KEHA B BHJIE
MPOIICHTA OT CTOMMOCTH 000pY10BaHMs/
TCXHOJIOTHH, IPU YCIIOBHUHU, YTO TaKOBasd
CTOMMOCTH (WMJTM OCHOBA JIJISl €€ pacueTa)
BbIpa)XK€HA HEJIBY CMBICJICHHBIM 00pa3oM,
4TO, OJJHaKO ObIBaeT He Bcerna. Hampumep,
B IIEHY IEPBUYHOI'O KOHTPAKTA MOXKET HE
OBITh BKITIOUEHA 1I€HA TEXHUYECKOTO
CO,Z[GI\/'ICTBI/IH, KOTOpas BbIIUIAYMBAJIACh HA
OCHOBE OTIEJIbHBLIX UHBOHUCOB. B »TOM
cj1ydyac CTOUMOCTb OGHS&TGJ’IBCTB 10
00paTHBIM 3aKyIKaM MOXXET OBbITh
paccuuTaHa TaKMM 00pa3oM, KOTOPBIH
MO3BOJISIET IPUHSTH BO BHUMaHUE
OKOHYATCJIbHYIO ICHY TCXHUYCCKOI'O
COIEHCTBUS.

KoHTpakT 00 00paTHBIX 3aKyNKax JTOKEH
YEeTKO U HEJBYCMBICIIEHHO YKa3bIBaTh
CTOMMOCTb, KOTOpasi OyJIeT MPUMEHSATHCS B
KauecTBe O0IIEero OpUEHTHPA IS
MOKyTAaTessl IpU COCTaBIICHUU
WHIUBUAYATHHBIX UCIIOHSIOMINX
KOHTpaKTOB (HarpuMmep, kakas reHa, ®Ob
i CH®, 3ammcaHa B TAKOBBIX
WHIUBUAYATbHBIX KOHTpakTax). [anee,
€CIIM YKa3aHHBIC B UCITOJIHSIOMINX
KOHTpPAKTax I[€HbI JOKHBI ObITh YIUIaY€HbI
B MHOH BaJIOTE, HEXKEIU Ta, B KaKOUl B
KOHTpakTe 00 OOpaTHBIX 3aKyIKaxX yKa3zaHa
o011ast ero CTOMMOCTh, TO CTOPOHBI JTOJIKHBI
JIOTOBOPUTHCSI 00 0OMEHHOM Kypce, Ha
OCHOBE KOTOPOro 0y/ie MPOBOAUTHCS pacyeT
I[eH TI0 UHANBUIYAIBHBIM KOHTPAKTaM; TIPH
3TOM HEOOXOJUMO Y4eCTh CYIIECTBYIOIINE

The value of the buy-back commitment can
be agreed in absolute money terms or as a
percentage of the total price of the
equipment/technology sold under the
primary contract.

(c) Basis of calculation, etc. should be
specified

The value of the buy-back commitment may
be defined in terms of a percentage of the
price of the equipment/technology, if such
price (or the basis on which it will be
calculated) is stated in unambiguous terms.
That may not always be the case. Thus, for
instance, the price of technical assistance
might not be included in the price of the
primary contract, but be invoiced separately
on a time-basis. In such cases, the value of
the buy-back commitment should be defined
in a way which permits taking into account
the final price of the technical assistance.

The buy-back contract must define clearly
the value for which the individual
implementing contracts will be applied
against the buy-back purchaser's total
undertaking (for instance, whether it is the
FOB- or the CIF-value of the respective
implementing contracts). Further, if the
implementing contracts are to be invoiced in
a currency other than the currency in which
the aggregate value of the buy-back
undertaking is set forth in the buy-back
contract, the parties should agree in the said
contract on the exchange rate at which the
implementing contracts shall be applied
against the aggregate buy-back undertaking;
in doing so, they should take into account
the applicable foreign exchange regulations
(see also subsection 5 (d) below).
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IpaBUjIa BAJIIOTHOTO OOMEHA. (CM. TaKxke
nmoApasaes 5 HIKe).

5. UeHa nsgenuni

(a) [IpuumHBI, 10 KOTOPHIM HE CTOUT
CIICIONUTH C YCTAHOBJICHUCM IICH.

CTopOoHBI KOHTpaKTa 00 0OpaTHBIX 3aKyMKax
MOT'YT B IPUHIINIIE COTJIACUTHCS O LICHE
U3JIENNH, TOTOMY YTO CTOPOHBI JJAHHOTO
KOHTPAKTa TaK)KE BBICTYNAIOT B KAUECTBE
CTOPOH MOCIIEAYIOMIMX UCIOTHSIOMINX
KOHTPAKTOB.

C MOMeHTa noJIUCcaHus KOHTpaKTa 00
00paTHBIX 3aKyIKax U A0 Hayaia
KOMMEPUYECKOTO BBIITYCKA U3JIEIUH MOXKET
IIPOUTHU HEKOTOPOE BpeMs. B TedeHue 31oro
IeproJa MOTYT U3MEHUTHCS 1ICHBI, KaK Ha
CBIPbE U KOMILJIEKTYIOIINE, TaK U HA
pabouyio cuiny. Cutyanys Ha peIHKE TaKKe
MOJKET OTINYATHCA OT TOH, YTO
CYILECTBOBAJIa HA MOMEHT IOITUCaHUs
KOHTPAKTA.

I[To 3TuM 1 UM NOAOOHBIM IPHYUHAM
CTOPOHBI KOHTpaKTa 00 00paTHBIX 3aKyTKaX
MOTYT OTJIOKHTh OKOHYATEIIbHYIO
JIOTOBOPEHHOCTh OTHOCHTENIBHO 1IEH Ha
u37enus Ha Oosee Mo3AHUH CPOK, Koraa
OyAyT 3aKJII0YaThCS MHANBUYaIbHbIC
UCTIOJTHSIOIINE KOHTPAKTHI

(b) ITpumepubIe TP U CTAaHAAPTHI

Tem He MeHee, CTOPOHBI KOHTpaKTa 00
00paTHBIX 3aKYIKaX MOTYT BbIPA3UTh
KeJTaHue, 4TOObl B KOHTPAKTE ObLIH
MMPOMUCAHBI OMPCACIICHHBIC CTAHAAPTHI, HA
OCHOBE KOTOPBIX OYIYT paCCUUTHIBATHCS
IIEHBI. DTO MOXKET OBbITh CAETAHO Pa3HBIMU
crocobamu.

Hamnpumep, B HeM MOXKET coaepKaTbCs
CCBUIKa Ha IIEHBI, KOTOPHIE OOBIYHO
B3UMAIOTCS 3a TAKUE WM UM MOA00HBIE
uznenusi. JInbo CTOpOHBI MOTYT clieaTh
CCBUIKY Ha LIEHBI, IEUCTBYIOIINE HA
TEePPUTOPHUH, TJe OyayT MPOIaBATHCS WUITH
notpednaTbes uznenus. Broiane moxer

5. Price of the products

(a) Reasons for deferring the setting of
prices.

In buy-back the parties to the buy-back
contract could in principle agree on the
prices of the products, since the parties to
that contract will also be parties to the
subsequent implementing contracts.

Substantial time may pass after the signing
of the primary contract and the buy-back
contract before commercial manufacture of
products is started at the plant. During that
period prices of raw materials and
components may change, and the same may
happen to the costs of labor. The market
situation for the products may also be
different when commercial production
begins.

For these and similar reasons the parties to
the buy-back contract may wish to leave the
final agreement on the prices to be made
only at the time when the individual
implementing contracts are concluded.

(b) Guidelines and standards

Nevertheless, the parties to the buy-back
contract may wish to set, in that contract,
certain guidelines or standards to be applied
when prices are subsequently determined.
There are various ways in which that can be
done.

Thus, reference can be made, for example,
to the prices charged generally for the types
of products that are similar to the products.
Or the parties could refer to the price of the
said types of products in the territory in
which the products will be consumed or re-
sold. If it can be expected that no products
of the same type will be offered for sale in
that territory, reference may have to be made
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OBITh, UTO HA JAHHOW TEPPUTOPHH B
NpoAaxke HET CXOAHBIX U3Aenani. B Takux
Cly4asix B Ka4e€CTBE OPUEHTHPA MOKHO
B34Th CIIPaBEIJIMBYIO PHIHOYHYIO CTOMMOCTD
N3pennii Ha 03HAYEHHON TEPPUTOPUH.

(c) YcnoBusi, KOTOPHIM OOBIYHO OTAAIOT
MPEIOYTEHHUS TTOKYITaTeITH

C Tem, 4T0OBI TApaHTUPOBATH, YTO
MOKYTIATeIb 110 KOHTPAKTY 00 00paTHBIX
3aKymnKax Ju00 ero mecCUuOHapHUu He
OKa3aJIuCh B YOBITKE Ha TOH TEPPUTOPHH,
rze OyeT MpOU3BOUTHCS IPOIaxKa
U3JIENNH, 110 IPUYUHE TOTO, YTO MPOAABELL
MIPEOCTABIISICT IPYTHM MOKYIIATeIsiM Ooiee
BBITOJTHBIE YCIIOBUS, CTOPOHBI MOTYT
OTOBOPHUTH B KOHTPAKTE 00 00paTHBIX
3aKyIKax TO, YTO MOKYTATENb U €T
[IECCHOHAPUH OyTyT UMETh B OTHOIIICHUU
MOKYTIKHU BBIIIEHA3BAHHBIX U3JIETHHA PEXKUM
HauOoubIIero OJaronpusTcTBoBanus. [Ipu
3TOM CTOPOHBI JIOJKHBI YYHTHIBATH
JCWCTBYIOIIEE aHTUAEMITHHTOBOE U
AHTHMOHOIIOJIBHOE 3aKOHOIaTENILCTBO.

(d) Bamrora

CTopoHBI JOKHBI OTOBOPUTH B KOHTPAKTE
00 00paTHBIX 3aKyIKax, B KAKOH BaJIOTe
OyAyT OLICHUBATHCS U3/ETHS, U
IIPOU3BOIUTHCS B3auMopacyeT. Ecin
IJIaTEX MPOU3BOJAUTCS B UHOM BaJIIOTE,
HEXEIIU Ta, B KOTOPOM BBIPAJKEHA IICHA
U3J1EJIAN, TO CTOPOHBI JOJIKHBI IPUNATH K
COIJIACHIO OTHOCUTENBHO METOJA
KOHBEPTALIMK BAJIIOTBL, B KOTOPOU
BBIPAYKECHA CTOUMOCTD U3JIENINM, B BaJIOTY, B
KOTOPO MPOU3BOUTCS IUIATEX (CM.
nmojApasaei 4 BuIIe).

6. MNepenaya npas 1 06A3aTENLCTB
(a) [IpuumHB! 17151 TaKOW TIepeaadn

[Ipu 0OpaTHBIX 3aKyNKax U y MOKyHaTels, U
y IPO/aBLa MOKET BO3ZHUKHYTh
He0oOXO0IMMOCTD B Ilepeiaye Ux Mpas U
00513aTENBCTB 110 KOHTPAKTY, KaK
MOJIHOCTBIO, TaK U YACTUYHO, TPETHEMY

to the fair market value of the Products
themselves in the said territory.

(c) Most-favored purchaser terms

In order to ensure that the buy-back
purchaser or his assignees will not be
undersold in the agreed territory due to the
fact that the buy-back seller grants more
advantageous conditions to other purchasers,
the parties may wish to agree in the buy-
back contract that the buy-back purchaser
and his assignees shall be granted most-
favored purchaser conditions with regard to
the buy-back products. The parties should
bear in mind any relevant anti-dumping,
cartel or other similar legislation.

(d) Currency

The parties should agree in the buy-back
contract on the currency in which the buy-
back products shall be quoted and paid for.
If the currency of payment is other than that
of quotation, the parties should also agree on
the method to be used when the currency of
quotation is converted into the currency of
payment (see also subsection 4 (c¢) above).

6. Assignment
(a) Reasons for Assignment

In buy-back, both the buy-back purchaser
and the buy-back seller may find it
necessary to assign their rights and
obligations, either entirely or partly, to a
third party in particular. If the products
cannot be used in-house by the buy-back
purchaser, there are various alternative ways
in which he can dispose of them.
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auny. Eciy nokynarens He MOXKET HauTU
INPUMEHEHMsI IPOAYKTaM, KOTOPbIE OH
npuoOpeTaeT B paMKax KOHTpakTa 00
00paTHBIX 3aKYIKaX, y HEr0 €CTh HECKOJIBKO
CIOCOOOB PACIIOPAIUTHCS UMH.

Hanpumep, oH MOXET KynUTh U3AETHS, a
3aTeM IMepernpoaTh ux, JMOO MOKET
nepeaaTh 00sA3aTeNIbCTBA 110 OOPATHBHIM
3aKyIKaM TPEThel CTOPOHE, KOTOpast U
OyZeT BBIIOJIHATH TAKOBOW KOHTPAKT, T. €.
prOOpeTaTh U3ACTHs y MPOJaBIIa,
MCIOJIb30BATh UX JJIS1 COOCTBEHHBIX HYK
100 mepenpoaaBatb. MOTyT UMETh MECTO U
TaKue ciyyau, KOTJa IpoJiaBell B paMKax
KOHTpakKTa 00 OOpaTHBIX 3aKYIKaX MOXKET
OCTaBUTb I CBOUX HYK[ JIUIIb YaCTh
U3JICNNH, a CBOM 0053aTeNILCTBA I10
OCTaBILIEHCS YaCTH NEpeaaTh TPEThUM
JIUTIAM.

(b) Ilepenaua o npenBapUTEIbHON
JIOTOBOPEHHOCTH, COTJIACHUIO, U 00S3aHHOCTh
YBEIOMIISITH BTOPYIO CTOPOHY.

Ecnu ctopoHsI HE BO3pa)aroT MPOTUB
nepenavyn 00s13aTeNbCTB B TOM WM MHOU
dbopme, 3TO TOHKHO OBITh OTPAKEHO B
TEKCTE KOHTpaKTa. B OTAENbHBIX ciTydasix
MO>KET BO3HUKHYTh HEOOXOAUMOCTh
MOJTyYEHUS IPEABAPUTEIILHOTO COTJIacUs CO
CTOPOHBI BiIacTel, PMHAHCOBBIX HHCTUTYTOB
U T.J.

CTOpOHBI MOTYT TaK)K€ OTOBOPUTH B
KOHTpaKTe 00 0OOpaTHBIX 3aKyIKaX, 4TO
€CIIM CTOPOHA TIepelaeT CBOU IpaBa
00513aHHOCTH T10 TAHHOMY KOHTPAKTY
TPEThEH CTOPOHE, TO TaKasi CTOPOHA JIOJDKHA
YBEIOMHTH 00 3TOM BTOpPYIO cTOpoHy. Co
B3aMMHOT'O COTJIACHSI CTOPOH B KOHTPAKT
MOTYT OBITh BKIIFOUCHBI ITyHKTHI O
HOPUINYCCKUX MMOCIICACTBUAX IJIA BTOpOI>'I
CTOPOHBI, HE YBEJOMHUBIIICH apTHEPA.

(¢) FOpuanueckue mocneaCTBUS Mepeaavn

MpaB 1 00s13aTENIbCTB [0 KOHTPAKTY

IOpuaunueckue nociencTBus nepeaadn npas
1 00513aTENBCTB UM UX YACTU COCTOST B

For example, he can purchase the products
himself and then resell them, or he can
assign the buy-back obligation directly to an
assignee who will then conclude
implementing contracts with the buy-back
seller, take delivery of the products and
either use them himself or resell them. There
may, of course, be occasions when the buy-
back purchaser can use a part of the products
himself, and perhaps resell another part, but
will still need to assign the rest of the
commitment to a third party.

(b) Assignment by agreement, approvals and
duty to inform

If it is the common intention of the parties
that assignment in some form should be
possible, they should provide for this

possibility in the buy-back contract. When 17

appropriate, an approval from relevant
authorities and/or financial institutions
should be obtained for the assignment.

The parties may also wish to agree in the
buy-back contract that if a party assigns his
rights and obligations under the contract to
an assignee, he must give the other party
notice thereof. If they so agree, they should
also include in the contract provisions on the
legal consequences of a failure to give such
notice.

(c) Legal effect of assignment

The legal effect of assignment is that usually
all rights and obligations of the assignor
with regard to the assigned portion will
terminate and be vested in the assignee.
Therefore, if it is the intention of the parties
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TOM, YTO TaKOBBIC CHUMAIOTCA C
Nepeaaroeii CTOPOHBI U BO3JIAraloTCsl Ha
Ty, KOTOpas UX IpUHUMAET. BoT nouemy,
€CITU CTOPOHBI JKEJIAIOT, YTOOBI IIEIEHT
HapsIIy C IECCHOHApUEM HeEC
OTBETCTBEHHOCTD 32 UCIIOJIHEHHUE
KOHTpaKTa, OHHU JOJI’KHBI BKJIFOYHUTH B
KOHTPAKT 00 0OpaTHBIX 3aKyIKax
COOTBETCTBYIOILIYIO OTOBOPKY.

(d) Leccuonapuii u Bropasi CTOpoHa
CBSI3aHBI MEXY CO00I KOHTPAKTHBIMH
00513aTeNIbCTBAMHU

B citydae, eciiu CTOpOHBI HE BO3paXKatOT
IPOTHUB TOTO, YTO JII00Ast U3 HUX MOXKET
MOJTHOCTBIO MJTM YAaCTUYHO TepeiaTh CBOU
npaBa 1 00s3aTeNbCTBA IO KOHTPAKTY
TpeTbeil CTOPOHE, OHU JTOJKHBI BKIIIOYUTD B
KOHTPAKT OTOBOPKY, UTO IIEJICHT 00s3aH
BKJIIOYHUTDH B CBOU JOTOBOP IYHKT O TOM, YTO
B OTHOIICHHUH IPEIaBaeMOM YacTH MPaB U
00513aTeNBCTB, LIECCHOHAPUH CUUTAET ce0st
CBSI3aHHBIM TTOJIOKCHUSMH KOHTPAKTa 00
00OpaTHBIX 3aKYIKaX.

YroObl ypaBHOBECUTH 3TO MOJIOKEHHE,
CTOPOHBI MOT'YT IOTOBOPHTHCS O TOM, UTO B
OTHOIICHHHU YaCTU NECPCIaBaCMbIX IIPaB U
00s13aTeIBCTB, BTOPAsi CTOPOHA TaKkKe OyIeT
CBSI3aHA C IIECCHOHAPHEM KOHTPAKTHBIMU
00s13aTeILCTBAMH.

7. MNepenpoaaxka nsgenmmn

(a) Cnenyet onpeaenuTb TEPPUTOPUIO, T
OyZeT MpOoU3BOIUTHCS MEPETPOIaxKa.

B cnyuae, ecnn u3nenus B paMkax
KOHTpakTa 00 00paTHBIX 3aKynKax OyayT
Hepenpoanbl, KaK CaMUM HOKYTIaTeNIeM,
TaK U €ro [ECCHOHAPUEM, TO CTOPOHHI,
3aKJIFOYAIOIIME TAKOW KOHTPAKT, MOTYT IIPH
’KEeJJTaHUHU OTOBOPUTH TEPPUTOPHIO, TIE
OyZeT UMETh MECTO TaKas Ieperpoiaxa.

(b) Cnenyer cobmronath mpaBuiIa
KOHKYPEHLIUHU

Heo0xoauMo OTMETHTD, YTO B OTJEIIBHBIX
ClIy4asx TepPUTOPHATIbHBIE OTPaHUYEHUS

that the assignor will remain responsible,
together with the assignee, for the
fulfillment of the assigned obligations, they
should include a provision to that effect in
the buy-back contract.

(d) The assignee and the other party to be
bound to each other

In cases where it is agreed that a party to a
buy-back contract will have the right to
assign some part, or the whole, of his rights
and obligations to a third party, the parties
should provide in the buy-back contract that
the assignor shall include in his agreement
with any assignee a clause whereby the
assignee commits himself to be bound by
the provisions of the buy-back contract with
regard to the assigned portion.

To counter balance this provision, the
parties may wish to agree that, again with
regard to the assigned portion, the other
party shall in turn become bound vies-a-vies
the respective assignee.

7. Re-sale of the products

(a) Re-sale territory to be defined.

In the event that the buy-back products are
to be re-sold, either by the buy-back
purchaser or by an assignee, the parties to
the buy-back contract may wish to consider
whether they should define the territory
where re-sale can take place.

(b) Rules of competition to be observed

It should be observed, however, that
territorial restrictions may in certain
circumstances violate national or
international rules of competition, or
otherwise be un-enforceable in practice. The

18


https://miripravo.ru/

MIRIPRAVO.RU —AHanutuka, KoHTpakTbl, Lex Mercatoria

MOTYT BCTYIIaTh B IPOTUBOPEUUE C
MEXIyHapOAHBIMU U HALIMOHAJIBHBIMHU
NpaBUJIAMU KOHKYPEHIIUH, TUO0 UX MPOCTO
HEBO3MOKHO IIPUMEHUTH Ha npakTuke. [1o
9TOM MPUYUHE B KaXKJIOM OTJEIbHOH Clly4yae
BaYKHO THIATEJIBHO U3YYUTh CUTYaLUIO

8. Ccblnikum

B cnyuae, eciu o6s13aTenbeTBa MOKyHaTens
10 KOHTPaKTy 00 0OpaTHBIX 3aKynKax OyayT
BBITIOJTHEHBI TOCPEACTBOM MCTIOTHSIOLINX
KOHTPAKTOB, 3aKJIFOUEHHBIX B paMKax
KOHTpakTa 00 OOpaTHBIX 3aKyIIKaX,
HEOO0XOIMMO, UTOOBI KaXKIbIH TaKOH
VHIUBUYyaIbHBIA KOHTPAKT, KOTOPBII
MO/INAACT MO/ TAKOBYIO KaTErOpHI0, ObLI
MpPU3HAH U YYTEH B KauecTBe TakoBoro. C
3TOH 1ETbI0 B KOHTPAKT 00 00paTHBIX
3aKyTNKaxX BHOCUTCS ITyHKT O TOM, YTO
VHIMBUyaJIbHBIN UCTIOJHSAOIINUA KOHTPAKT
JTOJIKEH HEMPEMEHHO COJEPKATh
HEBYCMBICIIEHHYIO Ha HETO CCBUIKY, PaBHO
KaK U OTOBOPKY O TOM, UYTO TaKOBOM
VHIUBUIYaJTbHBINA UCTIOJHSIOMUA KOHTPAKT
3aKJIFOYEH B UCTIOJTHEHHS KOHTPaKTa 00
00paTHBIX 3aKyIKaXx.

9. Ycnosusa NocTaBKM

OOBIYHO CTOPOHBI KOHTPAKTa 00 OOPATHBIX
3aKyIKaxX BBICTYMAIOT TaKXKe KaK CTOPOHBI
UCTIOJHSIFOIIETO KOHTpaKTa. B aToM cirydae
OHHU MOTYT Y€ B KOHTpaKkTe 00 00paTHBIX
3aKyIKax OTOBOPHTH YCJIOBUS TIOCTaBKU
U3JIENINH, KOTOpBIE 3aTeM OyAyT
WCTIOJIH30BaHBI B UCTIOTHSIONINX
KOHTpaKTax.

10. TpaduK NOCTaBKM
(a) Hauano nocraBok

[Tockonbky u3aenus OyxyT IPOU3BOIUTHCS
Ha 3aBO/JI€ NTPOJIABIIA IO KOHTPAKTy 00
00paTHBIX 3aKYIKaX, UX MOCTaBKAa MOXET
HA4aTbCs TOJIBKO IO HCTEYEHUH HEKOTOPOTO
IIEPUOJIa BPEMEHH 110 3aBEPILICHUN
UCIIBITAHUN U IPUEMKH
000pYI0BaHUS/TEXHOJIOTHH 10 IEPBUYHOMY

situation should therefore be studied
carefully in each individual case.

8. Reference

In the event that the buy-back purchaser's
commitment will be discharged through
implementing contracts, entered into within
the framework of the buy-back contract, it is
important that each implementing contract
that falls into this category is indeed
recognized and recorded as such. For this
purpose, the buy-back contract should
contain a provision stipulating that each
implementing contract must explicitly refer
to the buy-back contract and state that it is
made in fulfilment of the buy-back contract.
Such a reference will facilitate the
monitoring and recording of the individual
implementing contracts.

9. Terms of delivery

Usually the parties of the buy-back contract
will also be the parties to the individual
implementing contracts. If this is the case,
they may wish to agree already in the buy-
back contract on the terms of delivery to be
used in the implementing contracts.

10. Time schedules for performance
(a) Commencement of delivery

Since the products will be manufactured at
the buy-back seller's plant, deliveries can
begin only after some time has passed from
the completion of the performance test and
acceptance of the equipment/technology
under the primary contract. The parties
should therefore define in the buy-back
contract the time period that will be required
for the first delivery to take place.
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KOHTpakTy. I1o 3T0l npuunHe CTOPOHBI
JOJKHBI OTOBOPUTB B KOHTPAKTE 00
00paTHBIX 3aKyIKaX BPEMEHHOM
IIPOMEKYTOK, HEOOXOJUMBIH JUIsl Hadasia
IIOCTABKH.

(b) [IpumepHsIit rpaduk MoCTaBOK

Ecnu ucnonnenue 0053aTenbCTB M0
0OpaTHBIM 3aKyIIKaM pacTATUBaeTCs Ha
HECKOJIBKO JIET, YTO OBIBAET OYCHH YACTO,
CTOPOHBI MOT'YT OTKa3aThCsl OT
YCTaHOBJICHHBIX 3apaHee I0JI0BbIX KBOT, U
BMECTO 3TOT0 COCTaBUTh MPUMEPHBIN
rpaduk, B paMKax KOTOPOTo U OyayT
MIPOU3BOJIUTHCS TOCTABKU

(c) HemmocpencTBeHHO MOCTaBIICHHOE
KOJIMYECTBO U aCCOPTUMEHT

Yro KacaeTcst KOHKPETHOT'O MOCTABISIEMOTO
KOJIMYECTBA, U, /1€ 3TO BO3MOXKHO,
aCCOPTUMEHTA U3/EIHI, CTOPOHBI MOTYT
BBIPA3HTh JKEJIAHHUE ONPEACTUTh MEXaHU3M,
B COOTBETCTBHH C KOTOPHIM TaKOBBIE OyIyT
omnpexnensTees. Hanmpumep, B KoHTpakTe 00
00paTHBIX 3aKYIKaX MOXKET OBITh CKa3aHO,
YTO KOHKPETHOE KOJMYECTBO U
ACCOPTUMEHT OYAyT YKa3bIBaThCs B
WHIMBHU Iy TbHBIX KOHTpPaKTaxX. TakoBble
OyAyT 3aKJII0OUaTHCSI MEX]Ly CTOPOHAMH 32
OIPEAETICHHOE YUCIIO JHEH NI MECSIIEB 10
Hayasa CJIEIYIOLIEero Meproaa NoCTaBKu
(roma, kBapTana, MecsIa).

Jlasxe eciii JOTOBOPEHHOCTh O KOHKPETHOM
KOJIMYECTBE TIOCTABOK U aCCOPTHUMEHTE
OyZIeT cofepKaTbCs JUIIb B MOCIETYIOMINX
WHIUBUAYATBHBIX KOHTPAKTaX, CTOPOHBI
MOTYT BBIPa3UTh jKeJIaHUE YKe B KOHTPAKTE
00 00paTHBIX 3aKyMKaxX JIaTh
opueHTHUpoBouHble nudprl. Hanpumep, Bo
BpEMSI TIEPErOBOPOB O KOHKPETHOM
KOJMYECTBE U aCCOPTUMEHTE, OHU MOTYT
OTOBOPUTH, YTO B pacueT OyAyT MPUHSTHI
KaK MOTPeOHOCTH MOKYyMHAaTeNs 0 KOHTPAKTY
00 00paTHBIX 3aKyIKaX, TaK U PHIHOYHBIC
YCIIOBUSI HA TEPPUTOPHH, T/ OYAET UMETh
MecTo nepenpojaxka. C Apyroit CTOpOHBbI,
TaKOBOUM KOHTPAKT MOKET OrOBapHBaTh
HEKO€ MUHUMAaJIbHOE KOJMYECTBO U3

(b) Estimated time schedule

If the fulfillment of the buy-back
commitment will be extended over a period
of several years, as is often the case, the
parties may not wish to agree in advance on
binding yearly quotas for deliveries, but
rather to create, in a form of an estimated
time schedule, only a broad framework
within which to operate.

(c) Actual quantities and assortments

With regard to the actual quantities and,
when applicable, actual assortments, of the
products, the parties may wish to agree upon
a mechanism according to which these will
be defined. For example, the buy-back
contract could stipulate that actual quantities
and assortments will be negotiated and
agreed upon in individual implementing
contracts. These would be concluded
between the parties an agreed number of
days or months before the beginning of the
next delivery period (year, quarter or
month).

Even if agreement on binding quantities and
assortments is left for subsequent
implementing contracts, the parties may
wish to set out in the buy-back contract
some guidelines in that respect. They might
stipulate, for instance, that when actual
quantities and assortments are negotiated,
the buy-back purchaser's own needs for
products and/or prevailing market conditions
in the agreed re-sale territory will be taken
into account. On the other hand, the buy-
back contract might also provide for certain
minimum quantities that must always be
purchased and/or maximum quantities that
cannot be exceeded unless both parties agree
thereto.
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111 OOpaTHBIX 3aKyIMOK MO0 Ha000pOT
MaKCUMaJIbHOE, IPUYEM TTOCIICJHEE MOXKET
OBITE IMMPEBLINICHO TOJIBKO C B3AUMHOI'O
COTJIaCHsl CTOPOH.

(d) KonkpeTtHbie Cpoku

XOTsI CTOPOHBI HABEPHSIKA YCTPOUT
OTHOCHUTEJIbHAs! THOKOCTH rpaduka
BBITIOJTHECHUS 00S13aTEIHCTB IO OOPATHBIM
3aKyImKam, TeM HE MEHEe OHU HaBEepHsSKA
MOXKEJIA0T BKIIOYUTHh B KOHTPAKT
KOHKPETHYIO JIaTy, K KOTOPOM TOJIKHBI OBITh
BBITTOJHEHBI 0053aTEILCTBA 10 BCEM
WCTIOJTHSIONIUM KOHTPAKTaM

11. HecooTBeTcTBMNE N3aE/UN

ITockonbKy CTOPOHBI KOHTpaKTa 00
00paTHBIX 3aKyIKaxX KaK MPaBUIIO
BBICTYIAIOT B KAYECTBE CTOPOH
UCTIOJHSIOIUX KOHTPAKTOB U IIOTOMY
U3JIEJMS], COCTABIIAIOIINE IIPEIMET
JI0rOBOPA, UM XOPOILO U3BECTHBI, OHU MOTYT
BBIPA3UTh JKEJIaHUE YKe B KOHTPAKTe 00
00paTHBIX 3aKyINKax OrOBOPUTH CBOM IIpaBa
1 00513aTeNbCTBA HA TOT CIIy4ai, eciu
U3JIeNINs HE COOTBETCTBYIOT OTOBOPEHHBIM
TpeboBanusM. Ecnu nokynarens mo
KOHTPaKTy 00 0OpaTHBIX 3aKyIKaxX caMm
UCIOJIB3YeT 000PYA0BaHHE/ TEXHOIOTUIO
11 IPOU3BOJCTBA UACHTUYHBIX WU
CXOXKHUX U3/EJIHI, TO B OCHOBY
COOTBETCTBYIOIUX IYHKTOB KOHTPAKTa 00
00paTHBIX 3aKYIKaX MOXKHO IOJIOKUTh TE,
KaKHe COJepKATCS B KOHTPAKTAX TAKOBOTO
MOKYTIATeNsl C €r0 COOCTBEHHBIMU
KJIMCHTaMHU.

12. Bzanmopacyet
(a) YcnoBus mnatexa

B xoHTpakTe 06 00paTHBIX 3aKyIKax
JOJKHO OBITh YEeTKO YKa3aHO, KaK M Ha
OCHOBAaHWH KaKUX JJOKYMEHTOB OyneT
OCYIIECTBISTHCS TUIATEXK 32 MOCTaBKY
W3JICNINI B paMKaX UCTIOTHSIONINX
KOHTPAKTOB; TPEOYIOTCS JIX TIPH STOM

(d) Final date

While certain flexibility in the fulfillment of
the buy-back commitment may suit both
parties, they may wish to include in the buy-
back contract a final date by which all
implementing contracts must have been
concluded.

11. Lack of conformity

Since the parties to the buy-back contract
will, as a rule, also be parties to the
implementing contracts, and since the buy-
back products are well known to them, they
may wish to agree already in the buy-back
contract on their respective rights and
obligations in the event that the products are
not in conformity with the agreed
requirements. If the buy-back purchaser uses
the equipment/technology to manufacture
identical or similar products himself, the
provisions he uses in contracts with his own
customers might be used as a model when
drafting the respective clauses of the buy-
back contract.

12. Payment
(a) Terms of payment

The buy-back contract should state how and
against what documents payment of
deliveries under implementing contracts will
be affected, whether any securities of
payment will have to be arranged by the
buy-back purchaser or, as the case may be,
by his assignee. The buy-back contract
should also define what requirements such
securities of payment, if agreed upon, should
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KaKHe-I100 TapaHTUU CO CTOPOHBI
MOKYTIaTelsl WJIH ero 1eccuonapus. B
MOCJIeTHEM CIydae KOHTPaKT 00 0OpaTHbIX
3aKyTKax JOJDKEH TaKKe YeTKO
OrOBapHBAaTh, KAKUM TPEOOBAHHIM JJOJKHBI
COOTBETCTBOBATh 3TH I'APAHTHH, & TAKKE
KOTOpast U3 CTOPOH HECET OTBETCTBEHHOCTh
3a M3/IEPKKH, KOTOPhIE MOTYT BOSHUKHYTh
MIPU TAKOBBIX YCJIOBHUSAX IJIaTEXKa.

(b) l'apanTuiinoe AeTOHUPOBAHUE CPENICTB

Tam, rae 3To MO3BOJISIOT OOCTOSTEIIBCTBA,
CTOPOHBI MOT'YT JJOTOBOPHTHCS O
rapaHTUIHOM JETIOHUPOBAHUH, U TOTIa
CTOMMOCTD M3JICIIHH, TOCTABJICHHBIX 10
MEPBUYHOMY KOHTPAKTY - TUOO BBIpYyYKa OT
WX MEePEIPOIAKH - 3aUNCISICTCS Ha
CreuaIbHbIi OaHKOBCKHIM cueT MO0 Ha
CYEeT TPETHEro JIMIA U B JaJIbHEHIIIEM
WCIIOJIb3YETCS ISl OTLIATHI BCEX MJTH YaCTH
W3JICJIM, TTOCTABIIIEMBIX B paMKax
KOHTpakTa 00 00paTHBIX 3aKyIKax

13. KOHTpOAb Hafj BbIMOJHEHNEM KOHTPaKTa
(a) OTYETHOCTH O BBIITOJIHEHUH KOHTPAKTA

[Ipu cocTaBieHUN KOHTPaKTa 00 OOpaTHBIX
3aKyTKaxX CTOPOHBI MOTYT JOTOBOPUTHCS O
TOM, KakuM o0pazom OyneT
OCYIIECTBISATHCS KOHTPOJIb HaJ
UCTIOJHEHUEM 00s3aTenbeTB. Camblit
MPOCTON MEXaHU3M CIICYIOIIMI: KaKaas U3
CTOPOH (PUKCHUPYET BCE IIar,
MIPEANPUHSATHIC €10 JJIs1 UCTIOTHEHHS CBOUX
00513aTENBCTB 10 KOHTPAKTY 00 00paTHBIX
3aKynkax. Tak, B TaKOW OTYETHOCTH (MHOTIA
MMEHYEMOH OTYETHOCTHIO 00 HCIIOIHEHHUH)
JIeJIaeTCsl 3aUCh O TOM, YTO TOJHOCTHIO
BBITTOJIHEHBI 0053aTENIBCTBA 10 KAKIAOMY U3
MCIIOJTHSIONIUX KOHTPAKTOB, O KaXKI0M
MPOU3BEICHHOM MOCTABKE M KaXKIOM
MJIaTeXe B paMKaxX KOHTpaKTa 00 00paTHBIX
3aKyIKax.

(b) Lleccuonapuii qOMKEH U3BEIIATH
Ie/IeHTa

fulfill as well as which of the parties will be
responsible for the costs involved in the
agreed payment arrangements.

(b) Escrow arrangements

In appropriate circumstances the parties
might also agree on an escrow arrangement.
Thereby, the value of the products delivered
under the primary contract - or the proceeds
received from their re-sale -is placed by the
original buyer on an escrow account with a
bank or another third party, and is
subsequently used to pay for some or all of
the buy-back products.

13. Monitoring the performance
(a) Evidence accounts

The parties should agree in the buy-back
contract on how the performance of the
various obligations of the parties is
monitored. A rather simple mechanism is
that each party records those steps that are
taken on his side in fulfillment of the
respective obligations within the framework
of the buy-back contract. Thus, in such a
record (sometimes called an "evidence
account") an entry could be made of each
implementing contract concluded, each
delivery completed, and each payment made
within the framework of the buy-back
contract.

(b) Assignee(s) to inform Assignor

In the event of assignment, the assignor
normally has no particular interest in
monitoring the fulfillment of the assigned
portion; his rights and obligations with
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B cnyuae nepenauu npaB y mneneHTa 0ObIYHO
HE BO3HHUKAET HEOOXOIMMOCTH
KOHTPOJHMPOBATH BBIOJIHEHUE 0053aTETILCTB
TOW YacTH KOHTPAKTa, KOTOpas ObL1a
nepeaHa IecCHOHAPHIO, TOCKOJIBKY €ro
coOCTBEHHBIC TTpaBa U 00s13aTEILCTBA 110
JAHHOW YacTH yTPATHIIU CHITY (caM. pa3ien
6(d) Bermre). Tem HEe MeHee, ecin
CYIIIECTBYET JOTOBOPEHHOCTH O TOM, YTO
IIE/ICHT BMECTE C [IECCHOHAPUEM 10
MPEKHEMY HECET OTBETCTBEHHOCTH I10
WCTIOJTHEHUIO 0053aTEIBCTB B PAMKax
KOHTpPaKTa 00 0OpaTHBIX 3aKyIKax, EJCHT
JOJDKEH MOTPeOOBaTh OT ECCHOHAPUS
OTUYETHOCTH O BHITIONTHEHUH 0053aTEIbCTB
10 UCTIOJHSFOIIUM KOHTPAKTaM, KOTOpbIE
3aKJIFOYEHBI B paMKax KOHTpakTa 00
o0paTHBIX 3aKymnkax. Eciu 3o nemaercs, To
[EJCHT OCTAHETCS B Kypce CUTYallUuH U TIPH
HEOOXOIUMOCTH MOXKET PUHSATH MEPHI 110
CBOECBPEMEHHOMY HCIIOIHEHUIO
00513aTEILCTB.

(c) CTOpOHBI TOJKHBI CPaBHUBATH
OTUCTHOCTD O BBIIIOJIHCHHUU KOHTpPAKTa BO
n30exaHue CIIOpPOB

[Tockoapky 006€ CTOPOHBI KOHTPaKTa 00
00paTHBIX 3aKYIKaxX JTOJHKHBI OBITH B Kypce
TOT0, KaK BBIIOJHAETCS] TAKOBOW KOHTPAKT,
OHHU MOT'YT JIOTOBOPHUTHCS, YTO OTYETHOCTH O
€r0 BBITIOJTHEHUH OyNIET peryJIsipHO
CpaBHUBAThCA. B KOHTpaKkTe CTOPOHBI MOTYT
TaKXe BBIPA3UTh COTJIACHE, YTO TaKas
MPOIIEANIAs B3aUMHYIO IIPOBEPKY
OTYETHOCTH OY/IET BBICTYIIATh B KAUECTBE
OKOHYATEeJIbHOTO U TIOJTHOBECHOTO
CBHJIETEIILCTBA TOTO, YTO CTOPOHBI
UCTIOJHSIOT CBOM 0053aTENIbCTBA 110
KOHTPaKTy 00 0OpaTHBIX 3aKyIKaxX.

14. OTBETCTBEHHOCTb 32 HAaHECEHHbII yLLepb
(a) YcranoBneHHbIH ymiepo

Hewucnonnenue 1060it U3 CTOPOH CBOUX
00513aTEIBCTB IO KOHTPAKTY 00 0OpaTHBIX
3aKyIKax BJIEUeT 3a cO00I OTBETCTBEHHOCTh
3a HaHECEHHBIN ymiep0. Ecim 3ToT Bompoc
HE YPETYJIMPOBAaH B KOHTPAKTE 00 00OpaTHBIX
3aKymnKax 100 B UCTIONHSIOMNX

regard to that portion will have terminated
(see subsection 6(d) above). However, if it is
agreed that the assignor will remain,
together with the assignee, responsible for
the fulfillment of the buy-back obligation,
the assignor should require that the assignee
inform him about all implementing contracts
that he concludes within the framework of
the buy-back contract. If this is done, the
assignor will be able to follow the
development of the situation and, when
called for, take appropriate measures to
secure the timely fulfillment of the buy-back
obligations.

(c) Evidence accounts to be compared and
agreed

Since both parties to the buy-back contract
should be informed of how the contract is
being performed, the parties should agree in
the contract that their evidence accounts will
be compared and agreed upon on a regular
basis. In the contract the parties could also
agree that evidence accounts thus compared
and agreed shall. Constitute final and
conclusive evidence as to the performance
of their obligations under the buy-back
contract.

14. Liability
(a) Liquidated damages

Failure by either party to fulfill his
obligations under the buy-back contract may
imply liability to damages. If this question is
not regulated in the buy-back contract or in
the implementing contract(s), disputes will
be settled in accordance with the rules of the
applicable law.
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KOHTpAKTax, TO CIIOP AOJDKEH OBITh YIaXKeH
B COOTBETCTBUM C IPUMEHHMBIM K 3TOMY
CIIy4ar0 3aKOHOM.

CTOpOHBI MOTYT JOTOBOPUTHCS, UTO
HEHCIOJHEHHE CTOPOHOM, 00 ee
[IECCHOHApUeM 0053aTeIbCTB O KOHTPAKTY
00 00paTHBIX 3aKyIKax BJIEYET 3a COOOM
0053aHHOCTh BOBMECTHTH yCTAaHOBJICHHBIH
ymepo - TO €CTh TOT, KOTOPHIi 3apaHee
orpeJiesieH 00eMHU CTOPOHAMHU TIpU
COCTaBJICHHH KOHTPaKTa 00 00paTHBIX
3akynkax. CymMma TakoBOTo yiiepoa MoxeT
MUMETh, KaK a0COJIIOTHOE JICHEKHOE
BbIpa)KEHUE TMOO0 OBITH pacCUMTaHA B BUJIE
IPOILIEHTA OT CTOMMOCTH TOH YacTh
00513aTENBCTB 10 KOHTPAKTY 00 00paTHBIX
3aKyIKax, KOTopasi OCTalach
HEBBINOJIHEHHOM.

(b) bankoBckue rapanTuu

Ecnu no3BossieT cuTyanus, CTOPOHbI MOTYT
JIOTOBOPHUTHCS, YTO HAMEPEHNE CTOPOHBI,
100 ee IecCHOHapHsl, BOSMECTHTH
YCTaHOBJIEHHBIN y1IepO JOKHO
MOJIKPETUIATHCS. OAaHKOBCKOM rapaHTHel,
MOJTYYE€HHOUM TaKOBOM CTOPOHOM OO ee
LieccuoHapueM. B TakoM citydae cTOpoHbI
JOJKHBI BKITIOYUTH B KOHTPAKT 00
00paTHBIX 3aKYIIKaX MOJIOKEHHE,
OTOBApUBAIOIIEE CYMMY TaKOBOM
0aHKOBCKOI rapanTuu, 0aHK, B KOTOPOM OHa
MOKET OBITh TIOJTy4eHa, e hopMy U
COJIEp/KaHueE.

(c) Hencromuenue 00s13aTeIbCTB 110 BUHE
BTOpPOM CTOPOHBI.

OcHoBoOMoOJIaratoMMi MPUHIIMAIT
KOHTpaKTHOI‘O npaBa TJIaCHUT, YTO HU OJHA
W3 CTOPOH HE MOXET TpeOOBaTh OT BTOPOM
CTOPOHBI KOMITEHCAIIUH yIiepOa 3a
HEHUCIIOJIHEHNE 003aTEILCTB, €CIIH TAKOBOE
HCUCIIOJIHCHUC ABJIACTCA CICACTBUCM
HEUCIIOJIHEHNS COOCTBEHHBIX 003aTEILCTB
MEePBOM CTOPOHOM TaKOBOTO KOHTPAKTA.

ITo »TO¥ nMpuYrHE CTOPOHBI MOTYT 0CO00
MOTYEPKHYTh B KOHTPAKTE 00 OOpaTHBIX
3aKyIKax, 9YTO HU O/IHA UX CTOPOH He

It may be agreed in the buy-back contract
that the non-compliance by a party or his
assignee with the obligations there under
gives birth to an obligation to pay liquidated
damages - i.e., damages which are
determined in advance by the parties
themselves in the buy-back contract. The
amount of the liquidated damages can be
agreed as an absolute sum of money or, as is
more usual, as a given percentage of the
value of that part of the buy-back
commitment which has remained
unfulfilled.

(b) Bank guarantee

In appropriate circumstances the parties may
wish to agree that the commitment by a
party, and - as the case may be - his
assignee, to pay liquidated damages should
be backed by a bank guarantee obtained by
the party (or his assignee). If this is the case,
the parties should include in the buy-back
contract provisions defining the amount of
the bank guarantee, the bank in which it
should be obtained, and the form and
content it should have.

(c) Non-fulfillment caused by the other party

It is a general principle of contract law that a
party may not claim damages for non-
fulfillment of the agreed obligations by the
other party if such non-fulfillment is a result
of a failure by the first-mentioned party to
meet his own commitments under the
contract.

The parties may therefore wish to underline
this principle in the buy-back contract by
stating that no liquidated damages will be
payable by a party insofar as the lack of
performance of his obligations is due to an
event which the other party has caused.
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00s13aHa KOMIIEHCHPOBATH YIIepo, eciiu
TaKOBOM MMEJ MECTO 110 IPUIHHE
HEBBIMTOJHEHHSI KOHTPAKTHBIX 0053aTeIbCTB
JIPYroi CTOPOHOIA.

15 OcBobOXKaEHNE OT OTBETCTBEHHOCTM

(a) HeoO6xoauMo oroBOpUTh 0OCTOSITEILCTBA

CTopoHBI KOHTpaKTa 00 0OPaTHBIX 3aKyIKaxX
MOTYT BBIPa3UTh JKeJIaHHE OTOBOPUTH
00CTOSITENTLCTBA, IPU KOTOPBIX HACTYMAET
0CBOOOXKJICHHE OT OTBETCTBEHHOCTH 32
HEUCIIOJIHEHNE KOHTPAKTHBIX 0053aTeIbCTB.
Ecnu cTopoHBI HE [ENIal0T TAaKOH OTOBOPKH,
TO 00CTOSATENbCTBA, TPU KOTOPHIX
HACTyHaeT 0CBOOOKICHHUE OT
OTBETCTBEHHOCTH 32 HEBBITIOJIHEHUE
TaKOBBIX 0053aTEIbCTB, ONMPEACIIAIOTCS Ha
OCHOBE MPUMEHHUMOTO K KOHTPaKTy
3aKOHOJIATEIbCTBA.

CTOpOHBI MOTYT TAaK)X€ JJOTOBOPUTHCS, YTO
OHM HE HECYT OTBETCTBEHHOCTH 3a
HEBBITNOJIHEHHE 00513aTENIbCTB MO KOHTPAKTY,
€CJIM MOTYT MPUBECTH BECKUE
JI0Ka3aTeNIbCTBA TOTO, YTO MPEMATCTBUS K
HCIIOJTHEHUIO 0053aTeTHLCTB BO3HUKIIHU ITOCITE
MTOAMMCAaHUsI KOHTPaKTa 00 0OpaTHBIX
3aKyTMKaxX U OBUTH BBIIIE PAMOK KOHTPOJIS C
UX CTOPOHBI U TIO3TOMY IPHU MOANUCAHUT
KOHTPAKTa 3TH MPEMATCTBUS HEBO3MOXKHO
OBLIIO MPEBU/IETh, PABHO KaK M30€KaTh UX
Uy ux nociencrsuil. [lpumepamu takux
MPETSITCTBUM CITY>KaT BOMHBI, aKIIMH
IPa)TaHCKOT'O HEMMOBUHOBEHUS,
BMeEIIATEIbCTBA CO CTOPOHBI BIIACTEH,
Mo’Kap, MPUPOIAHBIE KATACTPOPHI.

(b) Iponiemypbl 0CBOOOKACHUS OT
OTBETCTBEHHOCTH

B nomomHeHne K 00CTOSATELCTBAM,
BJIEKYLIMM OCBOOOXKIEHHE OT
OTBETCTBCHHOCTH 32 HEBBITIOJTHEHUE
KOHTPAKTHBIX 0053aTeIbCTB, KOHTPAKT
TaKXKe OJDKEH OrOBapHUBATh MPOIIECTYPHI
TaKoro 0CBOOOXKICHWMS. MbI MPUBOAUM
HanOoJiee Ba)KHBIC ITYHKTHI: CTOPOHA,
AONYCTHUBHICC HCBBIMTOJIHCHUC KOHTPAKTa U
TpeOyroIIas CHATHUS C ce0s

15. Relief from liability
(a) Circumstances to be defined

The parties to the buy-back contract may
wish to provide in their contract for those
circumstances which might bring relief from
liability for consequences of failure to
perform contractual obligations. Where the
parties fail to make such provision, the
circumstances prompting relief from liability
for consequences of failure to perform
contractual obligations result from the law
applicable to their contract.

The parties might stipulate that a party is not
liable for failure to perform any of his
obligations if he can prove that the failure
was due to an impediment occurring after
the signing of the buy-back contract, and
which was beyond his control, and that he
could not reasonably have been expected to
have taken the impediment into account at
the time of the conclusion of the contract, or
to have avoided or overcome it or its
consequences. Examples of such situations
are: war, civil strife, interference by public
authorities, fire, natural disasters, etc.

(b) Procedure

In addition to the circumstances prompting
relief from liability for failure to perform
contractual obligations, the contract should
also specify the procedure in the event of a
party invoking relief. The following items
constitute the most important provisions in
this respect: the party which fails to perform
and which is claiming relief should, without
undue delay, give notice to the other party of
the commencement of the impediment and
of its inability to perform its obligations; the
parties should specify the consequences for
failure to give such notice (for example,
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OTBETCTBEHHOCTH 32 TAKOBOE
HEBBITTOJTHEHHE, JI0JDKHA HE3aMEIITUTEIHHO
YBEIOMUTH BTOPYIO CTOPOHY O BO3HUKILIEM
MPETSTCTBUH U CBOEH HECTIOCOOHOCTH
BBIITOJIHUTH KOHTPAKTHBIC O6H3&TCHBCTB3;
CTOPOHBI JIOJDKHBI OITPEICITUTh, KAKHE
MOCTIEeICTBUS OyIeT UMETh JUIsl TAKOM
CTOPOHBI HE YBEIOMJICHHE TAPTHEPOB O
BO3HUKIIIEM IPENSATCTBUU (HAaIIpUMep,
KOMITCHCAITUIO yIiep0a), a TakKe MpaBo
AHHYJIUPOBATh KOHTPAKT B Clly4ae, eclu
TaKOBOE TMPENSATCTBAE NMEET 3aTsDKHOU
Xapakrep.

16. MpekpalleHne AencTBMA NEPBUYHOMO
WM UCMONTHAIOLLETrO KOHTPaKTa

(a) IlepBrUHBII KOHTPAKT

[Tpon3BOACTBO M3ENUI BOZMOXKHO JIMIIB B
TOM CITydae, €CJIM COCTOsIach MOCTaBKa U
npueMKa 000pyJ0BAHUS/TEXHOJIOTHH, U3
4ero cJeayeT, YTO eCIIU 3TOTO He
MIPOU30IILIO, ¥ IEPBUYHBIN KOHTPAKT
yTpaTuiI CHiLy, TO TAKUM 00pa3oM
OTCYTCTBYET OCHOBA JJIsl UCTIOJIHSAIOIIETO
KOHTpakKTa. BoT moyeMy KOHTpakKT 00
00paTHBIX 3aKYIKaxX JOJDKEH COAEPIKaTh
OTOBOPKY, YTO €CJIM NEPBUYHBIN KOHTPAKT
aHHYJIMPOBAH I10 IPUYUHE TOTO, YTO
000pyI0BaHNE/TEXHOIOTHS HE OBLITU
MIOCTABJICHBI, TO TEM CaMbIM aBTOMaTHYECKU
AHHYJIUPYETCS U KOHTPAKT 00 00paTHBIX
3aKyTIKax.

(b) UcnonHstroniue KOHTPAKThI

Yro KacaeTcst ICTIOTHSIOMINX KOHTPAKTOB,
TO CTOPOHBI OOJIKHBI IOTOBOPUTLCA O TOM,
MOJKET JIM - ¥ €CJIM Ja, TO TIPU KaKuX
OGCTOHTGHBCTB&X - HOKYIaTCIb 110
KOHTpaKTy 00 0OpaTHBIX 3aKyIKaxX -
HECMOTpPsI Ha aHHYJIUPOBAHUE
WCTIOJTHSIFOIIIETO KOHTPAKTA - CYUTATHCS
BBIITOJIHUBIIUM CBOH KOHTPAKTHBIC
00513aTeNIbCTBA 110 TOM YacTH 3aKYIOK,
KOTOPBIE COOTBETCTBYIOT CTOMMOCTH
WCTIOJTHSIFOIIIETO KOHTPAKTa, H BKIIOYUTh
COOTBETCTBYIOIINE TIOJIOKEHUSI B KOHTPAKT
00 00paTHBIX 3aKyIKaXx.

payment of damages); and the right to
terminate the contract in the event of a
protracted impediment.

16. Termination of primary contract or
implementing contract

(a) Primary Contract

Since the manufacture of products is
possible only in the event that the
equipment/technology is successfully
transferred and accepted, it is clear that if
this does not happen, and the primary
contract is therefore terminated, there is no
basis for the implementation of the buy-back
contract either. The buy-back contract
should therefore stipulate that if the primary
contract is subsequently terminated without
the equipment/technology having been
transferred and accepted, the buy-back
contract shall automatically become null and
void.

(b) Implementing contracts

With respect to implementing contracts, the
parties should agree whether, and under
what conditions, the buy-back purchaser will
be deemed to have fulfilled, in spite of the
termination of an implementing contract,
that part of his buy-back obligation which
corresponds to the value of the
implementing contract so terminated, and
include corresponding provisions in the buy-
back contract.
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17 MNpeAalecTsytoLMe AOTOBOPEHHOCTH,
AaTa BCTYN/EHMA KOHTPaKTa B OPUANYECKYHO
CuAy, NONPaBKM M A3bIK

(a) [IpeqmecTBytone 10roBOPEHHOCTH

CTopoHBI KOHTpaKTa 00 0OpaTHBIX 3aKyNKax
MOTYT BBIPa3HUTh JKETaHNE BKIIOUYUTH B HETO
OTOBOPKY, HEPEJIKO MPUCYTCTBYIOMIYIO B
KOMMEpPYECKHX KOHTPAKTaX, B KOTOPOH
TOBOPHUTCS, YTO KOHTPAKT OTMEHSIET U
Je7aeT HeMPaBOMOYHBIMH BCE
IpEeALIECTBYIONINE JOTOBOPEHHOCTH,
KOTOpBIE CTOPOHBI, KaK B MUCbMEHHOM, TaKN
YCTHOM (popme, MOTIIH cAenaTh 10
HOJNMCaHNS TaHHOTO KOHTPAKTA.

(b) Jlata BCTyIIeHHs 1OTOBOpa B CHITY

CTOpOHBI JOKHBI IOTOBOPUTHCS
OTHOCHUTEJIBHO JIaThl, KOTJ]a KOHTPAKT 00
00OpaTHBIX 3aKyIKax BCTYNHT B
IopuanUYecKyro cuity. Hanpumep, TakoBoi
MOJKET OBITh Ha3BaHa JaTa ero MoANUCaHHUS.
C npyroii CTOPOHBI, €CJTH BCTYIUICHUE
KOHTpaKTa B CUJIy 3aBHCHUT OT €ro
0J100pEHUs] KOMIIETEHTHBIMU BJIACTSIMU
y/unv (UHAHCOBBIMUA UHCTUTYTaMHU,
3aWHTEPECOBAaHHBIMHU B 3TOM BOIIPOCE, TO
CTOPOHBI MOT'YT IOTOBOPUTBHCS O TOM, UTO
KaXK/1asi U3 HUX 00s13aHa yBEIOMUTh
HapTHEPOB O MOIYYEHHBIX Pa3pelIeHUsX, U
JlaTa TaKoro MOCJIETHETO YBEIOMIICHHS
CUMTAETCS aTOW BCTYIUIEHUSI KOHTPAKTa B
IOpUINYECKyI0 crity. HakoHer, cTOpoHBI
JOJDKHBI IPUATH K COTJIACHUIO, UTO B CIIydae
HENpEeACTaBICHUS B OTBEAECHHBIE AJIS 3TOTO
CPOKH BBIIIEHA3BAHHBIX 0A00pEHHIA, Tr00as
U3 HUX UMEET MPaBO BBIMTU U3 KOHTPAKTA
00 0OpaTHBIX 3aKyIKaX.

(c) [ommpaBku

KoHTpakT 006 00paTHBIX 3aKyNnKax JOJKEH
coziepKaTh OTOBOPKY, UTO JIF00ast MONmpaBKa
K HEMY BCTYIIUT B CHIIY JIMILIb B TOM CIly4ae,
€CJIM C/IeNaHa B IMCbMEHHOM BHUJIE U
COZIEPIKUT TOIHICH YTTOJIHOMOYEHHBIX

17. Prior commitments, effective date,
amendments, and governing language

(a) Prior commitments

The parties to the buy-back contract may
wish to include therein a provision, often
found in commercial contracts, stating that
the contract supersedes and invalidates all
other commitments or representations which
the parties may have made either orally or in
writing prior to the date of signature of the
contract.

(b) Effective date

The parties should agree on the date on
which the buy-back contract enters into
force. This date may be, for example, the
date of the signing of the contract. On the
other hand, if the effectiveness of the buy-
back contract is subject to approval by
competent authorities and/or financial
institutions having an interest in the matter,
the parties may wish to agree that each party
must notify the other of approvals obtained
in their respective countries, and that the
date (of the latest) of such notification(s)
will be the date when the buy-back contract
enters into force. Finally, the parties should
provide that if such approvals are not
obtained within an agreed period, each party
has the right to rescind the Buy-back
Contract.

(c) Amendments

The buy-back contract should stipulate that
any amendments to it will be effective only
if made in writing and signed by legally
authorized representatives of the parties, and
if approved, when applicable, by the
competent authorities and/or financial
institutions.
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NPEJCTaBUTENICH CTOPOH U 0J00peHa
KOMIIETEHTHBIMH BJIACTAMU H/HIIN
(UHAHCOBBIMU MHCTUTYTAMHU.

(d) A3k

KonTtpakT 006 00paTHBIX 3aKynKax
PEKOMEHIYEeTCSl COCTABIISITH TOJIBKO Ha
OJTHOM s13bIKe. Takum oOpa3oM yaaercs
n30exaTh pa3HOTTIACHH 10 TTOBOTY
TEPMUHOJIOTHH U (HOpMYITHPOBOK. Ecim xe
UCTIONIB3YIOTCSl HECKOJIBKO SI3BIKOB,
’KeJaTeJIbHO, YTOOBI CTOPOHBI BBIOpAIN
OJIH M3 HUX B KQU€CTBE OCHOBHOTO, YTO
0Cc00EHHO Ba)KHO B CITy4ae BO3SHUKHOBEHUS
criopa. B mo6oM ciydae, eciim KOHTPakT
COCTaBJICH Ha HECKOJBKHUX SA3bIKaX, CTOPOHBI
JOJDKHBI 00ECTIEYNTh HICHTUIHOCTD
TEKCTOB.

18. MpumeHaemoe 3aKoHO4aTeIbCTBO

CTOpOHBI AOJIKHBI TPUUTH K COTJIACHIO
OTHOCHUTCIIbHO MPUMCHACMOTI'O
3aKOHOJATEIHCTBA U COCTABUTH KOHTPAKTHI
Ha €r0 OCHOBE.

19. Pa3pelweHune cnopos

(a) CnenyeT OroBOpuTh NpaBuiIa U
UHCTHUTYTEHI.

UYro KacaeTcst CriopoB WM JTFOOBIX
PacxoX1eHU BO MHEHUH 110 TIOBOJLY
TOJIKOBAHMSI UJTU BBITTOJIHEHUSI KOHTPAKTOB B
ClIeJIKax Mo 0OpaTHBIM 3aKyNKaM, CTOPOHBI
JOJKHBI TIOCTAapaThes MPUITH K COTTIACHIO U
yJIaAUTh BO3HUKIINK criop 6e3 oOparieHus
apoutpax. B cimyuae ecnu 310 UM He
yaaeTcs, MeXIyHapO Has IPaKTHUKa
MIPEIOCTABIIAET UM MPOIETyPbl TOCTHKEHUS
MPUMHPEHUS WIK Pa3pelieHus cropa B
apOuTpaxe, ¥ Crocod TaKOTO pa3peIlIeHHe
MOKET OBITh BBIOPAaH COOTBETCTBEHHO
KaKJOMY KOHKpPETHOMY ciry4aro. CTOPOHBI
JOJKHBI YKa3aTh B KOHTPAKTE, KaKHe
apOUTpaxHbIC MpaBUia Oy IyT MPUMEHSITHCS
W/WIIM B KaKUX apOUTPaXKHBIX OpraHax
OyJIeT pa3pemarbcsi BO3HUKIIHK criop. Eciu
CTOPOHBI MOXKEIAI0T MPHOETHYTh K

(d) Language

It is to be recommended that the contracts
used in the buy-back transaction be drawn
up in one language only. As a consequence,
disagreements based merely on differences
in terminology or expression is avoided. If
several languages are used, it is desirable
that the parties designate one of the
languages used as the governing language
which shall be decisive in cases of dispute.
In any event, if the contract is drawn up in
more than one language, the parties should
Endeavour to ensure that the texts are
identical.

18. Applicable law

The parties should agree on the law which
governs the contracts used in the buy-back
transaction, and in accordance with which
the contracts are to be construed.

19. Settlement of disputes )8

(a) Rules or institutions to be designated

With regard to any dispute or difference
arising from or in connection with the
interpretation or execution of the contracts
used in the buy-back transaction, the parties
should try to negotiate amicably before
having recourse to arbitration. Should,
however, the parties be unable to settle such
dispute or difference, international business
practice presents adequate conciliation and
arbitration procedures to enable the parties
to select the one appropriate to a particular
case. The parties should state in the contract
which arbitration rules will be applied,
and/or which arbitration institution shall be
competent, for the settlement of eventual
disputes between them. If the parties wish to
resort to ad hoc arbitration, they should
specify how the arbitration court will be set
up and function.
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apOUTpaKy B 3aBUCUMOCTH OT CIy4asi, OHU
JOJDKHBI OTOBOPUTD, KAKUM 00pazoM Oynet
cobupaTbcs U GYyHKIIMOHUPOBATH
apOUTpaXHBIN CY/I.

(b) Heo6xoammo 10TOBOPHUTHCS O
KOJIMYECTBE apOUTPOB

Kakue 661 apOuTpaXkHble paBuiia HA
HNPUMEHSIINCH, CTOPOHBI JIOJDKHBI TPUHTH K
COTJIACHIO OTHOCUTEIBHO KOJIMYECTBA
apOUTpOB.

(c) SA3bIK apOUTPaKHOTO pa3dupaTeIbCTBa
CTOpOHBI MOTYT OTOBOPHTH SI3BIK
apOUTpaKHOTO pa3dupaTenbCTBa

(d) MecTo apbuTpaskHOTO pa3doupaTeabCTBa

CTOpOHBI MOTYT OTOBOPHTH MECTO
apOUTpakHOTO pa3dupaTenbCTBa.

(b) Number of arbitrators to be agreed

Under many arbitration rules, the parties
may agree on the number of arbitrators.

(c) Language of arbitration procedure
The parties may wish to agree on the
language to be used in the arbitration
procedure.

(d) Place of arbitration

The parties may wish to agree on the place
where the arbitration will be held.
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